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The Railroad Modification Law 


(THE MAHAFFIE ACT) 
Cuauncey H. Hanp, Jr. and G. Chark CuMMINGS 


Railroad reorganization by judicial proceedings is characteristically 
expensive, protracted and generally unsatisfactory. Commonly, a decade 
at least is required for the completion of a reorganization! and the 
expeuses are usually impressive.” Also, as is likely to be true in any 
elaborate litigation which is both lengthy and costly, the ultimate result 
in railroad reorganization generally satisfies only a few, if any, of those 
interested. The unsatisfactory nature of this procedure appears to be 
the inevitable result of applying to the usually intricate financial struc- 
ture of a railroad * the conventional reorganization techniques, which are 
themselves extraordinarily complicated.* 


1Some of the causes of delay are discussed in Dembitz, Progress and Delay in 
Railroad Reorganizations since 1933, 7 Law & Contemp. Pros. 393, 407-16 (1940). 

2The Bureau of Finance of the Interstate Commerce Commission prepared the 
following chart showing as of May 20, 1947 “the total of maximum allowances fixed 
by the Commission for 11 of the largest and most important railroads which have 


been reorganized or are in the process of reorganization under section 77 of the 
Bankruptcy Act”: 











Date of Finance 
reorganization Docket Name of Railroad Total 
petition No. 


June 28, 1935 Chicago & North Western Ry. Co. .............0000:. $2,135,778 
: Chicago, Indianapolis & Louisville Ry. Co. ..._ 817,799 
a Milwaukee, St. Paul & Pacific R. R. 


Chicago, Rock Island & Pacific Ry. Co. ............ 
Denver & Rio Grande Western R. R. Co.* .. 
Erie R Co. 





Minneapolis, St. Paul & Sault Ste. Marie Ry. 
Missouri Pacific R. R. Co.* 

Oct, 23, 1935 New York, New Haven & Hartford R. R. Co.* 2, 146,071 

May 16, 1933 St. Louis-San Francisco Ry. Co.* o.......cccccsccscesses 2,343,716 

Aug. 2. 1935 Western Pacific R. R. Co. 1,238,100 











* These proceedings have not been completed and there may be additional sums 
which should be added at a later date. 


Hearings before Committee on Interstate and Foreign Commerce on H. R. 2298, 80th 
Cong., Ist Sess. 48 (1947). 

“Railroad reorganizations are so enshrouded in the confusing intricacies of high 
finance that the true nature of decisive issues is too often lost to view.” Mr. Justice 
= dissenting in R. F. C. v. Denver & R. G. W. R. R., 328 U. S..495, 537 
( 

‘Railroad reorganization, like other forms of debtor relief, is invoked periodi- 
cally at the outset of each economic depression. It is thus not uncommon to find 
tarriers which have undergone several successive reorganizations. It has been esti- 
mated that “for the 52 years ending with 1946 the average mileage operated under 
court supervision was 25,956 miles.” Hearings, supra note 2, at 12. 

Reprinted by special permission of Columbia Law Review and Messrs. Hand 
and Cummings. Mr. Hand is a member of the Practitioners’ Association. 
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The recent enactment of Section 20b of the Interstate Commerce Act 
—the Railroad Modification Law—is, therefore, extremely significant, 
The thorough utilization of this measure, although the fact perhaps js 
not generally recognized, may well do away, to a large extent, with rail. 
road reorganizations of the sort to which we have become accustomed! 

Section 20b establishes for the first time a voluntary extra-judicial 
procedure whereby a railroad carrier may make alterations and modifica. 
tions in its securities merely by obtaining the approval of the Interstate 
Commerce Commission and the consent of a specified percentage of the 
security holders to be affected. The basic portions of this law are quite 
simple. Paragraph 1 provides that it shall be lawful for a carrier, as 
defined in Section 20a of Part I of the Interstate Commerce Act,' to 
alter or modify ‘‘any provision of any class or classes of its securities” 
and ‘‘any provision of any mortgage, indenture, deed of trust, ‘corporate 
charter, or other instrument pursuant to which any class of its securities 
shall have been issued or by which any class of its obligations is secured.” 
The next paragraph of Section 20b details the mechanics by which a 
railroad company may effectuate alterations and modifications of the 
type permitted. There must first be filed an application with the Inter- 
state Commerce Commission, and if the Commission authorizes the ad- 
justments proposed 7 it will direct the carrier to submit each alteration 
or modification ‘‘to the holders of each class of its securities affected 


5 Section 20b is §2 of Pub. L. No. 478, 80th Cong., 2d Sess. (April 9, 1948). Sec- 
tion | of this law is a recital of the reasons for its enactment; §3 consists of pro- 
visions altering (without direct amendment of the bankruptcy statutes) various 
aspects of the present railroad reorganization law—$77 of the Bankruptcy Act, 47 
Stat. 1474 (1933), as amended, 11 U.S.C. §205 (1940). The changes effected by. $3 
were advocated because frequently a reorganization consumes such a great deal of 
time that the circumstances in the light of which the reorganization plan was formu- 
lated change drastically before the reorganization is completed. Illustrative of pro- 
visions directed to this problem is §3(a)(1), which provides that prior to the com- 
pletion of a §77 proceeding and after a reorganization plan has been approved by the 
Interstate Commerce Commission any party affected thereby may, after eighteen 
months has elapsed since such approval, require the Commission to report to the 
reorganization court any changes which have taken place and which make a rex 
amination of the plan appropriate. 

6 24 Stat. 379 (1887), as amended, 49 U.S.C. $§1-27 (1940). Section 20a of the 
Interstate Commerce Act regulates the issuance of securities by “a common carrier 
by railroad.” Section 20b may not be utilized by any other type of common carrier 
subject to Part I of the Interstate Commerce Act: the principal effect of this pro 
vision is to exclude sleeping car companies and companies engaged in the transpor- 
tation of oil by pipeline. Section 20b is also inapplicable to the other forms of trans 
portation enterprises regulated, respectively, by Part II, II] and IV of the Interstate 
Commerce Act—motor carriers, carriers by water and freight forwarders. Nor does 
it apply to air carriers. 

7 The Commission must find that the proposed alteration or modification 

“(a) is within the scope of paragraph (1); 

“(b) will be in the public interest; 

“(c) will be in the best interests of the carrier, of each class of its stockholders, 
and of the holders of each class of its obligations affected by such modification 
or alteration; and 

“(d) will not be adverse to the interests of any creditor of the carrier not af- 
fected by such modification or alteration. . . .” 
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thereby, for acceptance or rejection.’’ If, as a result of such submission, 
the proposed amendments are adopted ‘‘by the holders of at least 75 
per centum of the aggregate principal amount or number of shares out- 
standing of each class of securities affected thereby’’ an order of the 
Commission will be entered ‘‘approving and authorizing the proposed 
alteration or modification.’’ The effect of such an order is specifically 
set forth: it ‘‘shall be binding upon each holder of any security of the 
carrier of each class affected by such alteration or modification, and upon 
any trustee or other party to any instrument under which any class of 
obligations shall have been issued or by which it is secured, and when 
any alteration or modification shall become and be binding the rights of 
each such holder and of any such trustee or other party shall be corre- 
spondingly altered or modified.’’ * 

The necessity for this legislation, if railroad financial readjustments 
are to be possible without resort to bankruptcy reorganization, is pri- 
marily the result of the essentially inviolate character of corporate obli- 
gations. Since every corporate obligation is a contract between its owner 
and the issuer, no class of obligations nor the instrument pursuant to 
which it is issued could formerly be altered or modified without the 
unanimous consent of the holders.® Since most corporate securities, 
and railroad issues in particular, are widely distributed,’ it is—quite 


In addition, if the “alteration or modification involves an issuance of securities” the 
Commission must make “the findings required by paragraph (2) of section 20a, not 
inconsistent with paragraph 1” of §20b. Section 20a(2) requires findings that the 
security issuance: 

“(a) is for some lawful object within its corporate purposes, and compatible 
with the public interest, which is necessary or appropriate for or consistent with 
the proper performance by the carrier of service to the public as a common car- 
rier, and which will not impair its ability, to perform that service, and (b) is 
reasonably necessary and appropriate for such purpose.” 

_ 8 There are eleven additional paragraphs of §20b. They deal, for the most part, 
with definitions, procedural matters, and a great variety of miscellaneous items some 
of which are subsequently discussed in this Article. 

Even though some members of a class of security holders have voluntarily 
altered the terms of their holdings a non-assenting security holder can successfully 
assert his original contract rights. The basic decisions are cited in MCCLELLAND AND 
Fisher, THE Law oF CorporaTE Mortcace Bonn Issues 823 (1937). 

10 The Director of the Interstate Commerce Commission’s Bureau of Finance pre- 
pared the following tabulation which shows the “approximate total number of bond- 


holders to whom plans of reorganization have been or are being submitted for ac- 
ceptance or rejection. . . .” 


Name of Railroad and number of bondholders 
Missouri Pacific R. R. Co.* 
Chicago, Milwaukee, St. Paul & Pacific RoR. CO. o..ccccccccssssssssssssssssssunssneseeeeens 
St. Louis-San Francisco Ry. Co. 
Chicago & North Western Ry. Co 
Erie R. R. Co. 


Chicago, Rock Island & Pacific R. R. ©. ~~~" 
The N 


*At present in process of submission. 
Hearings, supra note 2, at 49. 
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apart from the obstacles created by human perversity—almost impossible 
to obtain unanimous consent from any class. The result is that the 
terms of a class of obligations are unalterable even though a substantial 
majority of the holders of that class as well as the issuer desire a 
modification. 

The unalterability of corporate obligations has created two basic 
problems; and it was intended by the enactment of Section 20b to offer 
a means of resolving them insofar as railroad securities are concerned. 
The primary problem with which Section 20b is intended to cope is the 
need for an extrajudicial medium for voluntary financial readjustments: 
the law is to be the means by which a carrier and its security holders can, 
by anticipatory action, avoid those economic crises which so often lead 
to bankruptcy."! The other and somewhat less important problem which 
it was hoped Section 20b would help to solve arises in most instances from 
the relatively antiquated nature of many of the instruments under which 
railroad securities are now outstanding: it was intended that the Rail- 
rvad Modification Law would provide the means by which in indentures 
and similar instruments provisions which have become outmoded or are 
otherwise undesirable can be changed. 


1. Historical Development of the Law 


Since the Railroad Modification Law is a section of the Interstate 
Commerce Act and not a part of the Bankruptcy Act, it is based on the 
federal power over interstate commerce and not on the bankruptcy 
power.'2 But although Section 20b is not a bankruptcy measure, it is, 
in a sense, a natural extension of the bankruptcy laws. This becomes 
clear when the development of the reorganization laws applicable to 
railroads is traced. 

The first railroad reorganizations were carried out through the 
ingenious but cumbersome mechanism of a consent receivership in 
equity.’* In 1933, to supplant this procedure, Section 77 of the Bank- 
ruptcy Act was enacted—the first Federal legislation to provide for the 
reorganization of railroads.’* Basically it was enacted for two reasons. 





11 The law may also be used to effect a simplification of corporate structure by 
the elimination of stock dividends and bond interest which have accumulated. 

12 The bankruptcy power was not utilized in the enactment of §20b for several 
reasons. The commerce power was used instead primarily because the alterations 
and modifications which §20b was designed to permit might bear no relation whatso- 
ever to a carrier’s solvency, the conventional concern of bankruptcy legislation. 
Another reason for using the commerce power may have been the feeling that use 
of the bankruptcy power would have necessitated independent judicial examination 
of proposed modifications and alterations rather than only administrative approval 
subject to court review. 

18 There is an account of the historical development of the device in FuHer, The 
Background and Techniques of Equity and Bankruptcy Railroad Reorganizations-—- 
A Survey, 7 Law & Contemp. Pros. (1940). The mechanics of receivership are 
described in Cravath, The Reorganization of Corporations in SomE LEGAL PHASES OF 
CorPoRATE FINANCING, REORGANIZATION AND REGULATION 153-234 (1917). f 

14 Fuller, supra note 13, at 383-88; Rodgers and Groom, Reorganization of Rail- 
coat ia sy under Section 77 of the Bankruptcy Act. 33 CotumBia Law Rev. 
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In the first place, equity receivership had become so complicated that 
the hope was to provide a simpler or at least more uniform reorganization 
procedure. Secondly, Section 77 was designed to give to the Interstate 
Commerce Commission and the courts greater control over the reorgani- 
zation process than existed in receivership.® 

As the result of considerable experience, it became apparent by 1939 
that in addition to the innumerable defects inherent in any reorganiza- 
tion procedure, and some distinctive faults of its own as well,!® Section 
77 was inadequate in not providing a separate type of relief for carriers 
which, although in financial difficulty, had reason to expect that such 
difficulties would be only temporary.’7 To provide an appropriate 
remedy for this special type of financial distress Chapter XV of the 
Bankruptey Act was adopted.’* This law in some ways departed 
radically from previous legislation dealing with the financial adjustments 
of railroads. It permitted a carrier, with temporary financial problems, 
to obtain the protection of the Bankruptcy Court so that it might propose 
a plan of adjustment. Such a plan, when approved by the designated 
percentage of the carrier’s security holders, by the Interstate Commerce 
Commission and by the Bankruptcy Court, became effective and 
binding.!® 





15 The Interstate Commerce Commission had no direct control over equity re- 
ceiverships. To the extent, however, that the receivership contemplated an issuance 
of securities by the reorganized company, the Commission’s approval was needed. As 
a practical matter, though, since such an application was the last step in receivership, 
Commission approval seems to have been automatically forthcoming in most cases 
because to withhold approval would completely upset a reorganization which was 
about to be consummated. The control exercisable by the receivership court, how- 
ever, was sizeable but there were often numerous impediments to its effective utiliza- 
tion: there was, for instance, the necessity for ancillary proceedings with respect 
to matters outside the normal territorial jurisdiction of the court. The secondary 
material on this subject is collected in a Note, 39 CotumsBia Law Rev. 971 (1939). 
There is a critical examination of several aspects of receivership practice in SEC. 
REPORT ON THE STUDY AND INVESTIGATION OF THE Work, ACTIVITIES, PERSONNEL AND 
FUNCTIONS OF PROTECTIVE AND REORGANIZATION COMMITTEES, pt. VIII, 10-60 (1940). 

16 A considerable number of revisions of §77 were made in 1935. 49 Srar. 91] 

(1935), 11 U.S.C. $205 (1940). They are discussed at some length in Friendly, A mend- 
ment of the Railroad Reorganization Act, 36 CotumBiA Law Rev. 27 (1936) and 
Craven and Fuller, The 1935 Amendments of the Railroad Bankruptcy Law, 49 
Harv. L. Rev. 1254 (1936). 
__ 11To be eligible for relief under the receivership practice the carrier had to estab- 
lish inability to pay its obligations as they matured; and in order to come within the 
protection of §77 the carrier must either be insolvent in this equity sense or prove 
that its assets do not equal its liabilities. 

8A Chapter XV first became law in 1939 and expired by its own terms the fol- 

lowing year. 53 Stat. 1134 (1939). It was enacted in substantially the same form in 
1942 and continued in force until 1945. 56 Srat. 787 (1942), 11 U.S.C. §$1200-55 
(Supp. 1946). 
_ ,1®Chapter XV contained many features designed to avoid the delays normally 
incident to $77 proceedings. Adjustment plans were presented to a special three- 
judge court and appeal lay directly to the United States Supreme Court. It was 
Provided by $740 that the Interstate Commerce Commission should take final action 
on an application in connection with a plan of adjustment “as promptly as possible 
and in any event within 120 days after the filing of such application. . . .” 56 Stat. 
794-95 (1942). 
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Chapter XV, however, for two main reasons was never adaptable 
for use as a general medium for railroad modifications. Since it was 
part of the Bankruptcy Act, it retained a jurisdictional requirement 
comparable to that found in Section 77: to be eligible for a relief a 
carrier, by Section 710(2), had to demonstrate that it was unable to 
meet its debts ‘‘matured or about to mature.’’ Except in those instances 
where the phrase ‘‘about to mature’’ was construed with great liberality, 
carriers could not utilize Chapter XV to effect the anticipatory long- 
range modification plans which Section 20b contemplates. A second 
obstacle to full utilization of Chapter XV stemmed from its underlying 
theory that it was intended to deal with financial difficulties which were 
temporary only. If a carrier’s financial problems were assumed to be 
lacking in permanence it followed automatically that any modification 
plan should not be allowed to effect lasting alterations and modifications. 
Under these circumstances it was inevitable that there would arise 
problems as to jurisdiction under Chapter XV and as to the scope of 
permissible adjustments: it was difficult to say when an obligation was 
‘‘about to mature,’’ 7° and equally difficult to decide whether a carrier’s 
financial difficulties were temporary or permanent.”! 

Chapter XV contained additional features which made it inappro- 
priate as a medium for general financial readjustment. As in a Section 
77 proceeding there had to be court approval of the plan of adjustment 
in addition to the authorization by the Interstate Commerce Commission, 
and such approval was required to be based on a de novo scrutiny of the 
facts. Also, the Bankruptey Court was required, by Section 725(3), to 
find that the plan was ‘‘fair and equitable as an adjustment,’’ a trouble- 
some variation of an already complicated requirement of Section 77.” 

Although Section 20b is, in one sense, an extension of the bank- 
ruptcy laws relating to railroads, from another standpoint it is funda- 
mentally unlike bankruptcy legislation and might be considered as 





20 Cf. In re Baltimore & Ohio R. R., 63 F. Supp. 542 (D. Md. 1945), cert. denied 
sub nom. Phillips v. Baltimore & Ohio R. R., 328 U. S. 871 (1946). 

21 Cf. In re Midland Valley R. R., 51 F. Supp. 180 (E. D. Okla. 1943); In re 
Lehigh Valley R. R., 34 F. Supp. 753 (E. D. Pa. 1940). 

22 The following quotation from Jn re Montana, W. & S. R. R., 32 F. Supp. 200, 
202 (D. Mont. 1940) is illustrative of one of the judicial techniques employed in con- 
nection with this c. XV strict priority requirement: 


“From the evidence with reference to valuations previously made by this 
court (Montana, Wyoming & Southern R. R. Co. v. Morley, 198 F. 991) and the 
valuation made by the Interstate Commerce Commission in 1917 (Montana, 
Wyoming & Southern R. R. Co., 135 I. C. C. 257) and the amount of additions 
to betterment and equipment which have been made since those respective dates 
by the petitioner, and the cash and current assets, it is clear there is a very large 
equity for the holders of the common stock who, throughout the thirty years oi 
the road’s existence, have never received a dividend, as the earnings of the road 
have been used for additions and betterments, and the reduction of its indebted- 
ness. 


A similar problem arises in connection with plans under §11 of the Public Utility 
Holding Company Act, which has a “fair and equitable” rule. This requirement was 
first dealt with by the United States Supreme Court in Otis & Co. v. SEC, 323 U. S. 
624 (1945). See Schwabacher v. United States, 68 Sup. Ct. 958, 967 (1948). 
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having evolved from altogether different antecedents. ‘I'he essential 
nature of the Railroad Modification Law becomes clearer if it is realized 
that the modifications of securities permitted by the Act can be effectu- 
ated without any such legislation if the securities or the instrument under 
which they have been issued contain language permitting such altera- 
tions.2* In fact it is purely fortuitous that American financial practice 
has not developed in such a fashion that corporate indentures contain 
such enabling provisions. English custom has developed differently : 
it is common to insert in English corporate obligations or in the instru- 
ment under which they are issued a provision that the terms of the 
securities may be altered by the consent of a specified percentage of the 
holders.24 Commonly, such modification provisions describe the more 
important of such possible changes. For instance, a suggested form of 
debenture specifies ‘‘ postponement of the time for payment’’ and ‘‘reduc- 
tion of the rate of interest.’’*° In the instances where English corporate 
securities contain no such provisions, modifications may be carried out 





23 This is expressly recognized by paragraph 7 of §20b: 


“The provisions of this section are permissive and not mandatory and shall 
not require any carrier to obtain authorization and approval of the Commission 
hereunder for the making of any alteration or modification of any provision of 
any of its securities or of any class thereof or of any provision of any mortgage, 
indenture, deed of trust, corporate charter, or other instrument, which it may 
be able lawfully to make in any other manner, whether by reason of provisions 
for the making of such alteration or modification in any such mortgage, in- 
denture, deed of trust, corporate charter, or other instrument, or otherwise. . .” 


24 Under the English practice modifications require approval by the holders of 
seventy-five per cent of the securities affected. Assent to modification may, however, 
be obtained by a meeting of security holders; if this method is used there is needed 
only the approval of the holders of seventy-five per cent of the securities affected 
represented at the meeting and only a majority is needed for a quorum. PALMer, 
ComPANY PRECEDENTS 359-60 (15th ed. 1938). 

25 PALMER, Op. cit. supra note 24, at 292. The following quotation from Palmer, 
which describes the various uses to which the English modification clauses may be 
put, illustrates the comprehensive nature of these provisions: 


“For example, the time for payment of debentures or debenture stock may be 
approaching, and it may be desirable to give further time, or the rate of interest 
may be too high, and it may be necessary to reduce it temporarily, or it may be 
expedient to allow the company to raise further funds ranking in priority to the 
debentures or debenture stock, or pari passu with it. In special emergencies it 
may even be necessary to cancel arrears of interest, or to suspend a sinking fund 
for redemption of the securities, or procure the security holders to take shares 
in satisfaction of their securities, or concur with the company in making over 
the whole undertaking to a new company, on the terms that the holders should 
accept securities or shares of that company in satisfaction of their debentures or 
debenture stock.” Jd. at 156. 


The American texts seldom discuss the subject of modification at any length. 
In McCLELLAND AND FisHER, op. cit. supra note 9, at 819, however, there is included 
in the various forms of indenture provisions a section permitting basic modifications 
such as changes in interest rate upon ninety per cent consent and allowing lesser 
changes upon eighty per cent approval. It is stated, however: 


“The clauses . . . cannot be said to be typical; they are inserted as an indi- 
ey As modification which some draftsmen feel it desirable to provide for.” 
. at 822. 
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under Section 153 of the Companies Act of 1929 7° dealing with so-called 
‘*Arrangements.’’ Modifications effectuated under this statute, hoy. 
ever, require court approval as well as the necessary consent of affected 
security holders.?7 

The Interstate Commerce Commission for a long time has been keenly 
aware of the inadequacies of Section 77 and has repeatedly urged the 
enactment of a voluntary modification law. The first such recommenda- 
tion was made in the Commission’s Annual Report to Congress for 1943 
and this recommendation was repeated in succeeding reports.?® In addi- 
tion to urging the passage of enabling legislation the Commission has 
required the inclusion of modification provisions in the indentures pur. 
suant to which securities are to be issued in reorganizations.”® Usually, 
however, apparently to insure compliance with the laws of the various 
states on negotiability, these provisions exclude, or at least severely 
restrict, alterations affecting payment of principal (including sinking 
fund provisions) and interest. This, of course, means that while the 
mechanical or administrative features of such indentures are subject 
to alteration, most of the voluntary adjustments of the type needed to 
avoid financial difficulties may not usually be effected under their modif- 
cation provisions.” 

The failure of American financial practice to develop along the 
English pattern is somewhat unusual in view of the development of our 
law as to the scope of permissible amendments of corporate charters. 
As a result of state legislation stockholders of most corporations may 


26 }9 Geo. V., c. 23. 

27 It has been suggested that the different development of American financial 
practice has resulted from the New York Stock Exchange’s restrictive listing re- 
quirements and also from the fear that the negotiable character of securities might 
be destroyed by the insertion of modification provisions. Billyou, Corporate 
Mortgage Bonds and Majority Clauses, 57 Yate L. J. 595, 597 (1948). It seems likely, 
however, that the reason is more basic: an apprehension that prospective purchasers 
would be deterred by an incorrect assumption that alterable securities were less valu- 
able than issues without such provisions because with the former the conventional 
remedies against the obligor might be waived by the specified majority and the 
original undertaking of the obligor decreased. 

At the present time, there is a deterrent to the insertion of modification langu- 
age in corporate instruments in §316 of the Trust Indenture Act of 1939 which 
limits, as to instruments subject thereto, the types of permissible alterations. 
Stat. 1172 (1939), 15 U. S. C. 877ppp (1940). The history of this portion of the 
Trust Indenture Act is discussed in Billyou, supra at 602-03. Railroad securities are 
exempted from the Act by §304(4). ’ 

28 In 1945, in large ey because of the Commission’s persistence, railroad modi- 
fication legislation was first passed. S. 1253, 79th Cong., Ist Sess. (1945). This law 
had coupled with it, however, provisions for the suspension of pending judicial re- 
organizations as a result of which the law was vetoed. In 1947 the present measure 
in rudimentary form was introduced: H. R. 2298, 80th Cong., Ist Sess. (1947); it was 
passed by the House of Representatives but was not considered by the Senate until 
the following year. 

2957 ICC Ann. Rep. 76 (1943). 

3° The Commission’s action in requiring such limited modification covenants in 
reorganization indentures has led to their acceptance generally, and such provisions 
may now be found in recent railroad indentures. E.g., Article Eleven of the Income 
Bond Mortgage of The Delaware, Lackawanna and Western Railroad Company to 
Manufacturers and Traders Trust Company, Trustee, dated as of July 1, 1942. 
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have their rights altered in the most fundamental fashion.*4 Though 
shares of stock are contracts quite as much as are corporate bonds and 
debentures, in theory stock is a proprietary interest and, so the argument 
runs, normally the proprietors of an enterprise should be free by agree- 
ment among themselves to alter the terms of their investment. Bond- 
holders, however, are creditors who have been promised a repayment of 
their loan with interest thereon pending repayment, and such rights, 
the conventional view is, are unalterable. This distinction is, of course, 
not realistic. The stockholder of a modern, mass-capital corporation 
has little, if any, of the feeling of an owner; nor is the creditor aspect 
of the long-term bondholder’s position of primary importance to him. 
Both are investors of different grades in the enterprise, and the bond- 
holder is in all likelihood the more permanent investor of the two. Even 
in theory the conventional division becomes almost unsupportable when 





81 In New York, for instance, by §36(D) and (E) of the Stock Corporation Law 
a corporation may amend its charter 


“(D) To change all or any of its previously authorized shares with or without 
par value, issued or unissued, into the same or a different number of shares of 
any class or classes or any series of any class or classes, either with or without 
par value, or into the same or a different number of both shares with par value 

_ and shares without par value, of any classes or series of any class or classes, and 
at its option by such change to add, alter or take away such rights as could be 
added, altered or taken away in a proceeding under paragraph (E) of this sec- 
tion; 


“(E) To classify or reclassify any shares, whether with or without par value. 
The creation, alteration or abolition, in whole or in part, of designations, prei- 
erences, privileges or voting powers of any shares previously authorized, or the 
restrictions or qualifications thereof (including the creation, alteration or aboli- 
tion of any provisions or rights in respect of (a) the redemption of any shares, 
or (b) any cumulative or non-cumulative dividends, whether or not accrued, 
which shall not have been declared, or (c) any accumulated but unexpended in- 
stallment of any sinking fund whether or not set aside for the redemption or 
purchase of any shares, or (d) any preemptive right to subscribe for shares or 
other securities of the corporation whether existing at law or contained in the 
certificate of incorporation or other certificate filed pursuant to law), shall be 
— to be a classification or reclassification of such shares for the purpose of 
this section. . .” 


The various types of charter amendments and the decisional law relating thereto 
are discussed in SEC, op. cit. supra note 15, pt. VII, 476-514. 


_ It is a not uncommon statutory provision that dissenting stockholders be given, 
in connection with charter amendments, a right to demand appraisal and payment of 
their shares. See, e.g., N. Y. Stock Corp. Law §38(9). The propriety of giving 
such a right seems arguable. Normally the right of appraisal and payment is con- 
ferred on stockholders as an incident to transactions such as merger and consolida- 
tion, which change fundamentally the nature of their enterprise; it is intended as an 
alternative to requiring the dissenter to continue in a new and substantially different 
enterprise than that in which he originally invested. Charter amendments altering 
only intra-corporate rights of the stockholders seem in a different category; it does 
not seem appropriate to give an appraisal right merely because the modification in 
question seriously alters the shareholders’ rights. It is frequently assumed, however, 
that an intra-corporate recapitalization and an inter-corporate unification are in the 
same category so far as concerns treatment of dissidents. See, e.g., SEC, op. cit. supra 
note 15, pt. VII, 590-92. 
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it is applied to distinguish between such substantially similar but con- 
ceptually different securities as income bonds and preferred stock.*? 


Il. Financial Readjustment by Modification 


(a) Purpose of the Law 


The financial problems which have heretofore frequently made 
inevitable a railroad’s resort to reorganization are substantially similar 
to the financial problems which, in an individual debtor or a small busi- 
ness, may result in bankruptcy. But in the latter situation it is fre- 
quently possible for creditors voluntarily to make concessions by adjust- 
ing their claims in such a fashion that the business is enabled to continue 
as a going concern and liquidation is avoided. Such a rehabilitation 
operation is in essence extremely simple: ereditors whose claims have 
matured consent to an extension of time for payment, and, where interest 
charges are more than the business can be expected to carry, appropriate 
relief is agreed to.** Any large corporation in financial distress is in 
need of the same approach by its creditors, but this has been practically 
impossible because of the manner in which corporate securities are usu- 
ally distributed.** 


82 There is a somewhat similar analysis suggested by Judge Frank in a Book Re- 
view, 42 YALE L. J. 989, 992-93 (1933): 


“Considerable attention should also be given to the fact . . . that, more and 
more, the position of the bondholder and of the stockholder of large corpora- 
tions are merging. It is true that the stockholder has no right to fixed income 
while the holder of an ordinary corporate bond seems to have a right to fixed 
income and to ultimate payment of a definite amount of principal. But the 
processes of reorganization can deprive the bondholder of those rights. If an 
ordinary corporate bond were realistically worded, it would perhaps advise the 
bondholder that the corporation was agreeing either (1) to pay him a stated 
sum of money with interest at stated periods, or (2) if the corporation finds itself 
financially embarrassed, then, at the option of those in control, to give him new 
securities which might take the form of non-voting stock in a new corporation. 
And in so far as a bondholder has an income bond the principal of which is pay- 
able at a long distant date, he is in substantially the same position as a non- 
voting stockholder.” (Footnotes omitted) 


83 Even a comparatively uncomplicated business enterprise, however, may have 
creditors who are sufficiently large in number and so widely scattered as to make 
unanimous approval of any plan of rehabilitation impossible to obtain. Recognition 
of this is presumably responsible for the laws relating to creditor composition, par- 
ticularly the present Chapter XI of the Bankruptcy Act. 52 Strat. 905 (1938), II 
U. S. C. 88701 et seq. (1940). This statute, although applicable to corporations as 
well as to individuals, includes as permissible arrangements only adjustment plans 
relating to unsecured indebtedness. 

84 1n a few instances it has been possible to secure the approval of a sufficiently 
large majority of security holders to make feasible a voluntary modification plan. 
That is, enough creditors have agreed to accept a change in interest obligation or an 
extension of maturity to enable the carrier to continue. In these cases, however. 
security holders who make no concessions benefit especially from such sacrifices by 
obtaining the payment of their obligations or the continuance of their original con- 
tract as to interest. This possibility that some may inequitably profit from the 
voluntary adjustments accepted by other security holders makes difficult the effectu- 
ation of such an adjustment plan. 
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It has thus been virtually impossible, from any realistic standpoint, 
to evolve a voluntary adjustment of the financial structure of most 
modern corporations with obligation securities outstanding. Bankruptcy 
reorganization was the only recourse. For some time now the situation 
has been such that both carriers and their security holders would, in most 
instances, prefer to avoid this.*° All that has been lacking has been 
legislation to provide the appropriate machinery so that it would be 
possible to effect the necessary adjustments. 

The desire of railroad security holders for an alternative to bank- 
ruptey reorganization is present even where the obligations held are, for 
example, high grade divisional bonds and have a chance to survive 
reorganization unaltered. Such creditors may well prefer to adjust the 
terms of their holdings in order to avoid bankruptcy if only because the 
use of the more drastic technique will probably result in postponement 
of interest payments on their obligations for the duration of the reorgani- 
zation. In the pattern of Section 77 reorganizations the holders of the 
other classes of bonds—obligations having a first lien on the less profit- 
able divisions or junior lien bonds—have not only suffered postponement 
of current return but ultimately in many cases have been required to 
accept stock in the reorganized enterprise in lieu of at least a portion 
of their holdings.*® Denial of any substantial participation in the new 





35 The reason why such security holders usually desire the continuance of their 
enterprise is described in Delaware & H. R. R. v. Dancey, 51 F. Supp. 763, 765 
(S.D.N.Y. 1943): 


“In dealing with mortgages upon railroads or other large industrial plants, it is 
unreal to think in terms of payments in cash. ‘Whiteacre’ can in normal times 
be sold in foreclosure for cash; there will be bidders whose competition will at 
times realize its full value, and will generally realize something approaching it. 
Not so upon the foreclosure of a railway or industrial plant; unless the mortgage 
is for a small amount, we may go through the form of selling, but we cannot 
really sell the property. Put to their remedies at common law, the bondholders 
have no alternatives but to take over and run the property themselves—usually 
the last thing they want—or to accept an ‘upset-price’—an insignificant remnant.” 


36 The following table, reproduced from H. R. Rep. No. 923, 80th Cong., Ist 
Sess. 21 (1947), indicates the “variegated bundles of new securities” given in three 
typical reorganizations: 


Distribution to old first-mortgage bondholders—par value new securities per 
$1,000 bond plus accrued interest 


Chicago, 
Chicago, Chicago & Milwaukee, St. 
Rock Island North Western Paul & Pacific 
& Pacific (4's) (Series A) 
a nartiachepialaitpesaiatidcceiaibiiadedeatin 2 Sree $ 173.53 
SRT ETE 143.73 $ 202.00 397.76 
eae EE) or coe 396.78 
Second lien (subordinated as to in- 
Ae Ee Te ee 470.00 222.12 
Preferred stock ..............c.sccosccce-ccoscceesssees 445.98 434.00 elas 
RT ae 336.37 | Seaton 
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company to stock of any class has been common.*? Furthermore, there 
is usually a sizable shrinkage in the market price of all of a carrier’s 
securities during the pendency of reorganization proceedings because of 
uncertainty as to ultimate treatment and because of loss of current 
return. 

Not infrequently while a carrier may ultimately succeed in avoiding 
reorganization it may, in times of general economic distress, have had to 
undergo one or more periods during which reorganization seemed immi- 
nent. So catastrophic is a Section 77 proceeding that its mere possibili- 
ty has unfortunate effects. Inevitably the market prices of the carrier’s 
securities trend downward. The threat of reorganization also has a dis- 
rupting effect on the operating activities of the carrier. It is, for in- 
stance, likely to place a severe strain on the credit of the railroad, and, 
in attempting to avoid reorganization, undesirable economies will be 
practiced in an effort to insure continued solvency. 


(b) Prospective Utilization of the Law 


The Railroad Modification Law, as a medium of financial readjust- 
ment, is likely to be employed mainly to administer the classic readjust- 
ment remedies. This means that the most usual subjects for action 
under the new measure will be plans for the extension of imminent 
maturities and the modification of excessive fixed interest charges, ac- 
companied generally by sinking fund and comparable provisions to 
assure debt retirement and otherwise to protect obligation holders. 
As previously stated, however, Section 20b is not a bankruptcy law and 
inability to meet present or prospective debts is not prerequisite to its 
availability. The use of the law therefore is not to be confined to situa- 
tions where there is an impending threat of insolvency. This, of course, 
greatly widens the possibilities for its utilization as a method of financial 
adjustment—quite apart from its availability for other entirely unrelated 
purposes. Wisely conceived rearrangements to correct unsound financial 
structures may thus be planned and accomplished well in advance of 
distress. For instance, adjustments of maturity dates for better spacing, 
even though none are imminent, are entirely possible, and modifications 
of fixed interest charges where there is too small a margin of safety may 
also be proposed. In addition, Section 20b provides a medium by which 
a carrier can achieve a less congested financial structure. For example, 
as has been suggested, provision may be made to take care of accumu- 
lated interest and dividends on income bonds and preferred stock, re- 
spectively. It is true that in most states there has for some time been 
legislation by which a corporation may alter the terms of its capital 





87 For estimates of the extent to which stockholders have been denied participa- 
tion in reorganized companies, see H. R. Rep. No. 923, 80 Cong., Ist Sess. 21 et seq. 
(1947); Hearings before Subcommittee of Committee on Interstate and Foreign 
Commerce on S. 249, 80th Cong. Ist Sess. 423-36 (1947). ; 

38 Most of the adjustments carried out under Chapter XV afforded this type of 
relief. E.g., Jn re Lehigh Valley R. R., 34 F. Supp. 753 (E.D. Pa. 1940); Jn re Balti- 
more & Ohio R. R., 29 F. Supp. 608 (D. Md. 1939), cert: denied subnom. Getz Vv. 
Baltimore & Ohio R. R., 309 U. S. 654 (1940). 
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stock including dividend arrearages. Even in these states, however, 
Section 20b, where applicable, is likely to be preferred to avoid statutory 
provisions conferring upon dissenting stockholders the right to payment 
of the appraised value of their shares.*® 

Other and somewhat more unusual forms of financial problems 
should also be susceptible to treatment under Section 20b. If, for in- 
stance, a carrier’s financial ills result from a need for additional capital 
for rehabilitation purposes, a possible modification under the new law 
might be the subordination of the carrier’s existing mortgage liens to a 
new first mortgage to be created for the purpose of raising the necessary 
funds. 


(c) Comparison of Voluntary Modification and Reorganization 


The foregoing suggests some of the ways in which Section 20b may 
be utilized by a carrier to make modifications and alterations which will 
in various ways improve its financial structure. In cases where the 
purpose is the remedy or prevention of financial distress, quite apart 
from the other numerous disadvantages which inhere in the process of 
bankruptey reorganization, one salient difference between it and a Sec- 
tion 20b modification plan is that under the latter the sacrifices to be 
made by each class of security holders would be no greater than would 
be necessary to meet the particular problems involved. There would be 
omitted the total denial of continued participation to stockholders which 
has been an outstanding feature of Section 77 proceedings but which has 
contributed little to the future financial health of the debtor. And yet 
by the use of Section 20b the problems would be dealt’ with as satisfac- 
torily as if the orthodox and drastic procedure under Section 77 had 
been employed, assuming (as we safely may, in view of the Interstate 
Commerce Commission’s power to condition its approval) that there are 
adequate safeguards to protect the obligation holders and that appropri- 
ate measures to add assurances of debt reduction are included.*! 

Affirmatively, the utilization of voluntary modification procedure 
rather than Section 77 to accomplish a financial rearrangement would 
probably result in a rise in the market price of the carrier’s securities ; 
and this increase, in fact, might result from the mere decision of the 





89 Originally §20b dealt with the modification and alteration of obligations only. 
H. R. 2298, 80th Cong., Ist Sess. (1947). This bill was, however, subsequently amend- 
ed to substitute “securities” for “obligations” and thereby include stock as well. 

#0 An apparent failure fully to comprehend that, with respect to carrier financial 
distress, §20b is intended to be primarily preventive rather than curative, and a 
disregard of the law’s function as a medium for administrative modifications has led 
to a variety of questionable analyses: §20b has been described as simply a more 
permanent Chapter XV (CCH Banxer. Law Rep. No. 275, April 12, 1948); it has 
been suggested that some sort of “fair and equitable” rule would govern proceedings 
under a law such as §20b (Hearings, supra note 37, at 563); and proposed modifica- 
tion legislation has been condemned because of its failure to include an absolute 
Priority requirement (Billyou, supra note 27, at 603-06). 

41 There may also be included compensatory provisions as well: bondholders, 
for instance, in return for modification of the interest terms of their contract, may 
receive some sort of proprietary interest. 
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management to proceed under Section 20b. Such market behavior is, 
of course, the exact opposite of the pattern which security prices follow 
when Section 77 proceedings are initiated. This difference has been 
previously referred to, and its reason is obvious: in reorganizations, the 
long drought is certain, the manner in which security holders are to be 
treated is obscure and, to the extent that such treatment is foreseeable, 
it is likely to seem highly unfavorable. Voluntary modification offers 
hope that the drought will be escaped, and in addition, all features of the 
plan are made known at the outset and are likely to be considered gen- 
erally beneficial.*? 

Some of the additional advantages of Section 20b may be mentioned, 
The normal expenditures of time and money required by a Section 77 
reorganization should for many reasons be utterly unnecessary in a modi- 
fication proceeding. Primarily this is so because a modification plan 
should be capable of being consummated in a much shorter time than the 
decade or more conventionally required for Section 77 proceedings. 
This difference in required time results from the many procedural and 
other differences between voluntary modification and judicial reorgani- 
zation. In modification there is needed simply approval by the Interstate 
Commerce Commission and the only judicial review available is the ex- 
amination of the law to which all administrative determinations are 
subject. There would thus be considered on appeal only such questions 
as whether or not the Commission had acted arbitrarily and within the 
powers conferred upon it by Section 20b.** The absence of a require- 
ment of court approval is particularly significant since the judicial seru- 
tiny required in Section 77 proceedings consists to a large extent of an 
independent examination of the facts as well as the law. Proceedings 
under the Railroad Modification Law are also likely to be simpler in 
view of the less abstruse findings required as a condition to administra- 
tive approval. In Section 77 proceedings the reorganization plan must sat- 
isfy the strict priority rule and be found ‘‘fair and equitable.’’ These 





42 That an increase in the market value of affected securities is likely to follow 
the institution of a voluntary adjustment plan is strikingly documented by the 
recent experience of the Baltimore and Ohio Railroad Company. The company 
utilized Chapter XV to effect a reduction of its fixed charges and a rearrangement 
of its maturities. The plan had originally been formulated in 1944 but assents from 
security holders had not been solicited until the following year. The company’s 
solicitation material was thus able to point out that there had been a sizeable ap- 
preciation in the price of the securities affected as a result of the company’s decision 
to proceed under Chapter XV. The letter from the President of the company to 
security holders had attached a chart showing “The price trend during the progress 
of the Plan...” Data was also shown indicating that “the ratings provisionally 
assigned by Moody’s to the new bonds to be issued in exchange pursuant to the Plan 
are higher in each instance than the ratings of the bonds you now hold 

43 Appeals under §20b are likely to be handled expeditiously. Like all determina- 
tions of the Interstate Commerce Commission, §20b orders are governed by $208 of 
the Judicial Code which confers jurisdiction on the Federal District Courts of all 
suits attacking orders of the Interstate Commerce Commission. 36 Stat. 1149 (1911), 
as amended, 28 U.S.C. §46 (1940). All such suits are heard by a three-judge district 
court, the determinations of which are subject to direct review by the United States 
Supreme Court. 38 Strat. 220 (1913), 28 U.S.C. $47 (1940). 
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words of art have always generated considerable litigation, particularly 
when applied to the typically complex financial structure of a railroad.“ 
The findings required under Section 20b before approval may be ob- 
tained, while comprehensive, do not seem to contain technical obstacles 
of the sort which have accompanied attempts to apply the strict priority 
standard. 

Voluntary readjustment plans under the modification law are also 
likely to proceed more expeditiously because security holders’ com- 
mittees, a prominent feature of Section 77, will to some extent be un- 
necessary. A substantial portion of the extensive activities of these 
groups will not be needed under Section 20b since only the company can 
present a readjustment plan and there will be no necessity or opportunity 
for the reorganization practice whereby each interested group may 
formulate its own reorganization plan, which in turn must be examined 
by the Interstate Commerce Commission and the Bankruptcy Court. 
Furthermore, obstructive tactics are likely to be minimized by the ab- 
sence of any provision in Section 20b for reimbursement from company 
funds. 

On the other hand, since the Railroad Modification Law contem- 
plates that its provisions will be utilized without interrupting a rail- 
road’s normal operations by placing it in the custody of the court, cer- 
tain of the protective features which a railroad debtor obtains by utilizing 
Section 77 may be absent. The absence in Section 20b proceedings of 
any injunction preventing creditors from enforcing their claims pending 
the completion of the plan will be noticeable. The lack of such protective 
measures may impose upon carrier management the necessity, if it con- 
templates proceeding under the Railroad Modification Law, of acting as 
promptly as possible. It was indicated, however, when the Congressional 
Conference Committee Report on this law was introduced, that a court 
might, during the pendency of a modification proceeding, prevent credi- 
tor action seeking to place the applicant carrier in bankruptcy or to re- 





44 The difficulties normally incident to the application of the strict priority rule— 
the determination, for instance, whether or not a class of securities has received fully 
compensatory treatment and may thus not object to the participation of another 
class lower in the corporate hierarchy—are intensified in the reorganization of a 
railroad. See Bourne, Findings of “Value” in Railroad Reorganizations, 51 YALE 
L. J. 1057 (1942); Friendly and Tondel, The Relative Treatment of Securities im 
Railroad Reorganizations under Section 77, 7 Law & Contemp. Pros. 420, 426-37 
(1940); Comment, 51 Yate L. J. 967 (1942). 

The “fair and equitable” absolute priority rule was first articulated in a rail- 
road equity receivership. Northern Pac. R. R. v. Boyd, 228 U. S. 482 (1913). The 
subsequent decisional law responsible for the ramifications of the doctrine has related 
to the reorganization of ordinary ae enterprises. E.g., Case v. Los Angeles 
Lumber Products Co., 308 U. S. 106 (1939); Consolidated Rock Products Co. v. 
Du Bois, 312 U. S. 510 (1941). These subsequent embellishments of the strict priori- 
ty rule have _ held applicable to $77 reorganizations. Ecker v. Western Pac. 
R. R. 318 U. S. 448 (1943); Group of Institutional Investors v. Chicago, M., St. P. 
& Pac. R. R., 318 U. S. 523 (1943). There is a comprehensive discussion of the 
subject in Swaine, A Decade of Railroad Reorganization Under Section 77 of the 
Federal Bankruptcy Act, 56 Harv. L. Rev. 1193, 1203-19 (1943). 
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duce to judgment claims against it.4® Nonetheless, promptness in pre- 
paring a plan and filing an appropriate application will be essential, 
since if prior thereto creditors press their claims to judgment or fore- 
close their liens an adjustment may be impossible. 

In preparing its modification agenda, management must also con- 
template activities not expressly referred to in Section 20b. For instance, 
it should normally obtain the views of the larger holders of securities of 
the classes to be affected before seeking Interstate Commerce Commission 
authorization for a plan. Since under Section 20b there must be obtained 
consent of the holders of 75 per cent of each class of affected securities, 
there obviously must, where possible, be assurances, before a plan is 
publicly announced, as to the cooperative attitude of at least some of the 
larger security holders.*® 





45 80 Cong. Rec. 3598 (March 25, 1948): 


“MR. WOLVERTON: I also wish to answer a question . . . to the effect of 
how will this bill affect a road that has suffered a principal default but which at 
the date of the enactment of the bill is not in either equity receivership or pro- 
ceedings for its reorganization under section 77 of the Bankruptcy Act. 

“This situation was brought to the attention of the House conferees. On its 
face, the bill contains no provision for that situation, for a corporation in that 
situation could file a petition under the new section 20b, but there would be 
nothing to prevent actions on its obligations being prosecuted, or to prevent it 
from being thrown into equity receivership or in proceedings for its reorganiza- 
tion under section 77, and amendments to meet that situation were suggested. 
Objections to the suggested amendments were made by the Senate conferees on 
the ground that they had refused to consider other suggested amendment, and 
they could not consistently accept the amendments suggested by the House con- 
ferees. The House conferees were confident that if a petition under the new 
section 20b was filed by a railroad in that situation and subsequently thereto a 
petition for an equity receivership or for the approval of a petition for reorgani- 
zation under section 77 of the Bankruptcy Act was filed, the court before which 
such proceedings were brought would not in the proper exercise of its discre- 
tion appoint a receiver or approve a petition under section 77 while there was 
pending before the Interstate Commerce Commission a petition filed under the 
new section 20b. I might say, also that the conferees felt that in the event 
actions at law to recover judgments upon the obligations or securities were pend- 
ing at the time a petition was filed under the new section 20b, or if such actions 
at law were brought subsequently to the enactment of the new section 20b, the 
court before which such actions were pending would have a like discretion to 
postpone entry of judgment, or the levy of execution or other proceedings sup- 
plementary to judgments already secured, until such time as it could be deter- 
mined whether or not the obligations of such a railroad could be successfully 
reorganized under the expeditious procedure provided for by the new section 

Consequently, the House conferees did not insist upon the suggested 
amendments.” 

46 Chapter XV of the Bankruptcy Act contained a requirement that a carrier 
petitioning for relief thereunder should first have prepared a plan of adjustment 
and “secured assurances satisfactory to the Commission of the acceptance of such 
plan from creditors holding at least 25 per centum of the aggregate amount of all 
claims affected by said plan... .” 56 Stat. 788 (1942), 11 U.S.C. $1210 (Supp. 1946). 

After an application has been filed under the Railroad Modification Law the 
Commission 

“may, in its discretion, but need not, as a condition precedent to further consid- 

eration, require the applicant to secure assurances of assent to such alteration or 

modification by holders of such percentage of the aggregate principal amount or 
number of shares outstanding of the securities affected by such alteration or 
modification as the Commission shall in its discretion determine.” §20b(2). 
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The voluntary nature of Section 20b proceedings is emphasized by 
the law’s requirement that the consent of the holders of at least 75 per 
cent of each class of affected securities must always be obtained. There 
are no provisions comparable to those established for Section 77 pro- 
ceedings, where not only is the required percentage of assenting holders 
less,*7 but there exist ‘‘cram-down’’ provisions ** by which the reorgani- 
zation court is empowered to make a reorganization plan binding on a 
elass *® of creditors even though the prescribed assents have not been 
obtained. It should be noted by contrast that the Commission is author- 
ized under Section 20b(2) ‘‘in any case where 75 per centum... [of a 
elass of securities affected] is held by fewer than twenty-five holders,”’ 
to require the assent of ‘‘such larger percentage, if any, as the Com- 
mission may determine to be just and reasonable and in the public 
interest.’’ 


(ad) Limitations on Section 20b 


If Section 20b is employed to the fullest possible extent it should 
enable most railroads, by the effectuation of modification plans designed 
to anticipate and resolve their financial difficulties, to avoid resort to 
Section 77 for relief. Assuming, however, the greatest scope for the 
utilization of Section 20b, it is probable that there will nonetheless be 
some instances of carrier financial distress which will lend themselves to 
treatment only under Section 77. 

For example, a carrier may be so hopelessly insolvent that the hold- 
ers of its first lien obligations will insist upon the abolition of all other * 
interests in the carrier as a condition to their continued participation. 
Such a situation should be very rare and can be expected to occur only 
among the cases where the carrier’s financial position is so precarious 
that after reorganization its capital structure should at best be composed 
entirely of contingent interest bonds and stock. Such a drastic rear- 
rangement could only be accomplished by the utilization of the normal 
reorganization procedure since the junior security holders could not be 
expected to assent to their own extinction. Nevertheless, even here, for 
the immediate present at least, it may be doubted whether security 
holders of any class having in mind, among other incidents of the recent 
Section 77 proceedings, the time, expense and deterioration of security 





47 A §77 plan must be “accepted by . . . creditors of each class . . . holding more 
than two-thirds in amount of the total of the allowed claims of such class which have 
been reported . . . as voting on said plan... .” 47 Stat. 1474 (1933), as amended, 
IU Sc. §205(e) (1940). 


‘0 Whtie the law specifies the percentage of each class required to approve a 
modification or alteration, the word “Class” is nowhere defined. Presumably it was 
intended to authorize the Interstate Commerce Commission to determine the compo- 
sition of each class. It will be necessary for the Commission to do so in order to 
decide whether the required security holder approval has been obtained. In reorgani- 
zations under §77 the court, by subsection (c)(7), is specifically directed to determine 

“the division of creditors and stockholders into classes according to the nature of 
their respective claims and interests.” 47 Stat. 1474 (1933), as amended, 11 U.S.C. 
§205(c) 7 (1940). 
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values, would, except under most extraordinary conditions, insist upon 
a resort to that form of relief. 

In the not altogether uncommon instances where a carrier’s charges 
consist mainly of obligations under leases and contracts, the application 
of Section 20b is somewhat obscure. Leases and contracts are not in- 
cluded under Section 20b as interests subject to modification. This 
exclusion is consistent with the theory underlying the law that any in- 
terest in a carrier should be subject to modification if at least seventy- 
five percent of those whose interest it is consent to the modification. In 
a lease the lessor is a single entity, and modification can be accomplished 
simply by agreement between the lessor and lessee: there is no need for 
enabling legislation such as Section 20b. In other words, if a lease be- 
comes financially burdensome, the lessee’s remedy is to negotiate with 
its lessor for a reduction in the amount of the rent. Where, however, the 
carrier lessee of the property of another carrier in addition to its cove- 
nant to pay rent follows a quite usual practice and ‘‘guarantees’’ the 
receipt by each stockholder of the lessor of its allocable portion of such 
rent by endorsing upon the stock certificates an agreement to that effect, 
another problem is added. If the lessor and the lessee agree on a change 
in the amount of the rent then there are various alternatives by which 
Section 20b may perhaps be invoked to make such change binding on the 
lessee’s stockholders : the lessee might seek to alter its ‘‘guaranty’’ of the 
stock of the lessor on the theory that the ‘‘guaranty’’ was a security of 
the lessee; or the lessor, if a carrier, might attempt to make the rental 
modification binding on its stockholder by itself proceeding under Sec- 
tion 20b to alter its stock; or, the most comprehensive relief might be 
sought by having the lessee and the carrier lessor jointly invoke the 
Railroad Modification Law. 


Ill. Modernization of Securities and Instruments 


The many attractive possibilities inherent in the Railroad Modifica- 
tion Law as a medium of financial readjustment have almost totally ob- 
secured the additional and quite different function which the law was de- 
signed to serve. It was intended that Section 20b should be used to change 
the provisions of indentures and other instruments which have become 
outmoded or are otherwise undesirable. Corporate bonds and debentures 
are long term obligations and there are now outstanding many such 
securities which were issued under instruments which have become rela- 
tively antiquated. Even securities issued very recently may have come 
out under a comparatively ancient document. A company’s only gen- 
eral financing medium may consist of an older mortgage which, for one 
reason or another, must continue to be used as the instrument for pres- 
ent and future financing. It is inevitable that the older corporate instru- 
ments should need now considerable modernization. Changes in economic 





50 A receiver may reject executory leases and contracts, and in §77 they may be 
rejected by the Trustee or the reorganization plan. There is a full discussion of many 
hases of railroad leases in Meck and Masten, Railroad Leases and Reorganization: 
, 49 Yae L. J. 626 (1940). 
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conditions have emphasized the need in some respects for additional pro- 
tective features and, conversely, the growth of the law and the increasing 
sophistication of financial practice have emphasized the need in other 
respects for greater liberality to the issuer.™ 

Courts of equity have occasionally decreed suitable alterations where 
a provision of a corporate indenture or other such instrument has be- 
come outmoded.®? Usually, however, before a court will so act the pro- 
visions in question must have become literally unworkable or their effect 
in operation must appear to be substantially the opposite of what was 
originally intended by the instrument’s draftsman. The less outrage- 
ously antiquated provisions will not normally be disturbed; and it is for 
the situations thus neglected that the Railroad Modification Law should 
provide a remedy. 

A variety of indenture provisions might be cited to illustrate the 
situations which Section 20b is designed to remedy. Typical are the pro- 
visions of the older mortgages which set forth the mechanics for the re- 
demption of bonds. Bond redemption is today a conventional financial 
practice, but three or four decades ago this was not the case and the most 
elaborate requirements were established as a condition to the issuer’s 
exercising this privilege. Not uncommonly, for instance, under the older 
instruments, in order to carry out a partial redemption the issuer is re- 
quired to give notice of redemption (with the number of each bond re- 
deemed) by publication in several newspapers on two or more occasions 
a week for a period of a great many weeks prior to the date designated 
for redemption. Modern indentures sensibly require far less in the way 
of notice. Companies now operating under older redemption procedure 
are likely to be severely handicapped, not only because of the often ex- 
traordinary expense of giving elaborate notice, but, where a refunding 
operation is involved, because of duplication of interest and other 
reasons. 

In modernizing old-fashioned indenture provisions of this sort Sec- 
tion 20b should be extremely useful. If in ‘the future the trustee and 
the issuer under the older mortgages carry on their current operations 
with such potential uses of Section 20b in mind there are likely to be 
pointed up innumerable ways in which their instruments may be made 
more workable. Then, too, quite apart from the modernization of the 
existing terms of mortgages, there are many provisions which are now 
common in corporate indentures which were non-existent a few decades 
ago. Typical are the elaborate, liberal and yet fully protective provi- 
sions found in the newer railroad mortgages which permit the trustee to 
release property from the lien of the indenture and to accept other prop- 
erty in substitution therefor. Modern railroad indentures also com- 
monly permit the issuer to extend the maturity of prior lien bonds and 





51 Railroad mortgages were among the first corporate indentures and some of the 
earliest instruments were simple to a fault. This is instantly apparent when a pres- 
ent mortgage is compared, as to size and variety of topics covered, with an earlier 
instrument. 

_ 52 The leading cases are collected and analyzed in MCCLELLAND AND FISHER, op. 
cit. supra note 9, at 570-71. 
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to issue, in order to refund such obligations, new prior lien bonds either 
under the existing mortgage or in connection with the creation of a new 
prior lien indenture. Section 20b should prove of great value in bring. 
ing about the insertion of such provisions in the older mortgages. 


IV. Constitutionality of the Law 


In view of the attitude of the present United States Supreme Court 
toward Congressional legislation, it would seem unnecessary to analyze 
Section 20b exhaustively from a constitutional standpoint. During the 
consideration of the Railroad Modification Law in Congress, however, 
there were not infrequent references to possible constitutional prob. 
lems ;** and for this reason the more important of these problems will be 
examined briefly. 

The Railroad Modification Law may raise two primary constitutional 
questions.5* The first problem might be whether or not the measure isa 
proper exercise of the Federal power over interstate commerce. This, in 
turn, would depend upon whether or not Congress was acting reasonably 
in believing that continuity of sound financial condition of railroads 
and the other benefits which are the aim of Section 20b will assist in 
assuring proper interstate train service.55 The second question which 
the law might raise is, assuming a proper invocation of the commerce 
power, has this power been used in a way which violates the due process 
clause? The test here, the modern decisions indicate, is simply whether 
or not the law operates harshly and unfairly on private rights.™* 

There would appear to be little difficulty in demonstrating that the 
enactment of Section 20b was a proper exercise of the interstate com- 
merce power, since the interdependency of an interstate carrier’s finan- 
cial status and its operating efficiency is obvious. This was recognized 
by Congress in 1920 by the adoption of Section 20a of the Interstate 
Commerce Act, regulating the issuance of securities by railroads, the 


oe Rep. No. 897, 80th Cong., 2d Sess. 12 (1948); Hearings, supra note 2, 
at 14, 1), 17/, 2. 

54 There are various subsidiary constitutional issues which may arise. A problem 
may result from §20b(5) which states that “the provisions of this section shall not 
affect in any way the negotiability of any security of any carrier or of the obligation 
of any carrier which has assumed liability in respect thereto.” There is, however. 
considerable precedent for the Congressional establishment of what are, in substance, 
rules concerning negotiability. For example, §3 of the Bills of Lading Act. 39 Stat. 
539 (1916), 49 U.S.C. 83 (1940), defines an order bill of lading and then provides: 


“Any provision in such a bill or in any notice, contract, rule, regulation, or 
tariff that it is nonnegotiable shall be null and void and shall not affect its 
negotiability within the meaning of this chapter unless upon its face and in 
writing agreed to by the shipper.” 


55 Cf. American Power & Light Co. v. SEC, 329 U. S. 90 (1946); Common- 
wealth & Southern Corp. v. SEC, 134 F. 2d 747 (C.C.A. 3d 1943); In re Community 
Power & Light Co., 33 F. Supp. 901 (S.D. N.Y. 1940). ; 

56 Norman v. Baltimore & Ohio R. R., 294 U. S. 240 (1935); Continental Illinois 
National Bank & Trust Co. v. Chicago, R. I. & Pac. Ry., 294 U. S. 648 (1935); 
Louisville & N. R. R. v. Mottley, 219 U. S. 467 (1911); Im re American Gas & Power 
Co., 55 F. Supp. 756 (D. Del. 1944); cf. Otis & Co. v. SEC, 323 U. S. 624 (1945). 
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constitutional validity of which has been upheld without difficulty." 
Relevant also in this connection are the recent decisions sustaining Sec- 
tions 11(b) (2) and 11(e) of the Public Utility Holding Company Act 8 
as a proper exercise of the commerce power. These sections in part deal 
with what are, in substance, plans of adjustment which, by appropriate 
court proceedings, may become binding upon a holding company and its 
security holders. Such adjustment plans, which may be proposed either 
by the company or by the Securities and Exchange Commission, have as 
their purpose the prevention of unnecessarily complicated corporate 
structures and unfair or inequitable distributions of voting power. In 
several cases it has been held that Congress was not acting unreasonably 
in believing that there was a substantial relationship between efficient 
utility service in interstate commerce and uncomplicated corporate struc- 
tures and properly distributed voting power.*® 

Whether or not Section 20b violates due process will be resolved by 
determining if the law may be said to be unreasonably rough in the way 
it seeks to accomplish its objectives. A statute will not be held to violate 
the due process clause merely because it modifies or even destroys rights 
of private property, and this is true as to contracts, including corporate 
securities. In order to escape due process condemnation, however, the 
alteration of property rights must not be needless and must be done in a 
fair manner. A variety of cases may be cited in which statutes have 


57 The United States Supreme Court has never directly passed on the constitu- 
tionality of §20a. There are, however, definitive lower court holdings approving this 
law, E.g., Pittsburgh & W. V. Ry. v. ICC, 293 Fed. 1001 (App. D. C. 1923), appeal 
dismissed, 266 U. S. 640 (1924). 

58 49 Stat. 820 (1935), 15 U.S.C. 879k (1940). 

59 Cases cited note 55 supra. The Supreme Court’s opinion in American Power 
& Light Co. v. SEC. 329 U. S. 90, 100 (1946), indicates the great freedom which 
Congress has in its use of the commerce power: 


“. . . Congress is completely uninhibited by the commerce clause in selecting 
the means considered necessary for bringing about the desired conditions in the 
channels of interstate commerce. Any limitations are to be found in other sec- 
tions of the Constitution.” 

60 Due process problems with respect to the employment of the bankruptcy 
power are usually resolved by a like analysis. Martin, Substantive Regulation of 
oan Devices Under the Bankruptcy Power, 48 CotumBia Law Rev. 62, 70-74 

State statutes have in some instances been held constitutionally improper when 
they attempted to authorize certain types of charter amendments. Generally the 
courts have said that “vested rights” might not be impaired; and accumulated divi- 
dends on preferred stock have frequently been considered particularly sacred. See 
SEC, op. cit. supra note 15, pt. VII 514-18. The more recent cases, however, have 
tended to abandon the “vested rights” terminology in favor of a more modern due 
Process analysis; in some states, however, the old approach persists. Compare Mc- 
Nulty v. W. & J. Sloane, 184 Misc. 835, 54 N.Y.S. 2d 253 (Sup. Ct. 1945), with 
Wheatley v. A. I. Root Co., 147 Ohio St. 127, 69 N.E. 2d 187 (1946). State statutes 
authorizing charter modifications and alterations, in addition to satisfying due 
process and similar constitutional tests, must also avoid violation of the prohibition 
of Art. I, $10, of the United States Constitution, against state impairment of con- 
tracts. Because of the holding of the Dartmouth College case [The Trustees of 
Dartmouth College v. Woodward, 4 Wheat. 518 (U. S. 1819)] that a corporate charter 
Is a contract, the States have generally reserved the fullest power of amendment. 
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been sustained in their modification of existing contracts and from which 
it would appear that Section 20b contains no provisions the operation 
of which is likely to be considered so rigorous as to threaten the law’s 
validity. Again the most valuable precedents would seem to be the 
decisions sustaining adjustments under the above mentioned sections of 
the Public Utility Holding Company Act.™ 

In some respects there are rather fundamental procedural differences 
between Section 20b and the comparable portions of the Public Utility 
Holding Company Act. Under the Holding Company legislation modi- 
fication plans are, in general, made effective only by court order. This, 
of course, is different from Section 20b proceedings which require simply 
administrative approval, with court participation limited to the conven- 
tional judicial review of the law. On the other hand, Public Utility 
Holding Company Act plans require no approval by the holders of 
affected securities, in sharp contrast to the provisions of the Railroad 
Modification Law with its requirement of assent of seventy-five per cent 
of each class of affected security holders. It would seem that to the ex- 
tent that there is any difference between the two laws from a constitu- 
tional standpoint, the Railroad Modification Law would be considered far 
less harsh in its operation than the comparable sections of the Public 
Utility Holding Company Act and correspondingly easier to uphold 
against due process attack. 


61 During the legislative hearings on the Railroad Modification Law, the cases 
most relied on were Louisville & N. R. R. v. Mottley, 219 U. S. 467 (1911), and 
Norman v. Baltimore & Ohio R. R., 294 U. S. 240 (1935). Hearings, supra note 2, 
at 11, 14, 17. In the Mottley case a federal statute was upheld which prohibited the 
issuance of passes, except in limited circumstances, and thus invalidated an agree- 


ment by a railroad to provide free transportation in settlement of a personal injury 
action: 


“The agreement between the railroad company and the Mottleys must necessarily 
be regarded as having been made subject to the possibility that, at some future 
time, Congress might so exert its whole constitutional power in regulating inter- 
state commerce as to render that agreement unenforceable or to impair its 
value. That the exercise of such power may be hampered or restricted to any 
extent by contracts previously made between individuals or corporations, is in- 
conceivable. The framers of the Constitution never intended any such state of 
things to exist.” 219 U. S. at 482. 


The Norman case, upheld, as a proper exercise of the the federal monetary power, 
legislation invalidating all private contract provisions requiring payment in gold. 
The Court relied to a considerable extent on the cases dealing with the extent of the 
federal power over interstate commerce. 


“Contracts, however express, cannot fetter the constitutional authority of the 
Congress. Contracts may create rights of property, but when contracts deal 
with a subject matter which lies within the control of the Congress, they have 2 
congenital infirmity. Parties cannot remove their transactions from the reach of 


= constitutional power by making contracts about them.” 294 U. S. at 


_ 82 Each of the cases cited in note 55 supra dealt with an objectian that the hold- 
ing company legislation violated due process, in addition to the contention that the 
law was not a proper utilization of the federal commerce power. 
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V. Conclusion 


Section 20b as presently written is applicable only to railroad com- 
panies. The reasons for this appear to be partly historical and partly 
practical. Section 77 of the Bankruptcy Act applies to railroads only; 
since the delays and other drawbacks of Section 77 procedure primarily 
generated the enactment of the Railroad Modification Law, it is not sur- 
prising that the applicability of the latter should be similarly restricted. 
Another possible explanation lies in the fact that the Interstate Com- 
merce Commission sponsored Section 20b and that the other types of 
carriers regulated by the Commission—for example, interstate motor 
carriers and interstate domestic water carriers—usually have compara- 
tively few, if any, widely distributed obligation securities outstanding.® 
It should be remembered, too, that the Railroad Modification Law in- 
volves a substantial and, to some, a rather startling change from existing 
usage: its proposal was, therefore, bound to be subject to at least some 
criticism. To minimize this criticism, avoid additional opposition, and 
thereby facilitate enactment, the scope of the law as recommended ap- 
pears to have been limited to the field which the Interstate Commerce 
Commission saw as that of the greatest necessity. 

Whatever the justification for its initial limitation, there is no rea- 
son of permanent policy why Section 20b should not eventually be 
amended to apply to the other types of carriers regulated by the Inter- 
state Commerce Act, nor why the principles contained in Section 20b, 
and its mechanics, appropriately modified, should not likewise be made 
available to all sorts of corporations. Certainly railroad corporations 
have no special quality which should confine to them the advantages of 
legislation making practicable agreements which will operate to prevent 
financial distress and to adjust long term indentures to changed condi- 
tions. It is true, of course, that other types of corporations are likely to 
have financial structures less complicated than those of railroads. In 
addition, it should be observed that such corporations have as their 
statutory means for court reorganization Chapter X of the Bankruptcy 
Act, proceedings under which have proved to be less protracted, expen- 
sive and onerous than those of Section 77.%* The fact of their somewhat 
lesser need, however, should not obscure the appropriateness for all 
types of corporations of modification legislation akin to Section 20b. 

It has been suggested that the applicability of future legislation 
should be limited to those enterprises generally classed as ‘‘ public utili- 
ties.’? The only conceivable basis for such a limitation is the doubt that 
a modification law of general applicability would be constitutional. The 
preceding section of this Article indicates that such doubts are probably 
unwarranted. 


As to those sorts of enterprises whose financial activities are not ad- 
ministratively regulated it may be urged as a practical difficulty that 


63 As originally introduced the Railroad Modification Law dealt only with 
changes in obligation securities. See note 39 supra. 

64 One important reason for this difference is the fact that, under Chapter X, 
only the court need pass upon the plan of reorganization, as contrasted with the 
dual jurisdiction of court and Interstate Commerce Commission under §77. 
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there is no agency comparable to the Interstate Commerce Commission 
to which protection of the public interest and of dissenting minorities 
could be entrusted. This obstacle is merely procedural; there is no 
reason why the English practice can not be followed and this function 
be assigned to the courts, or, if deemed preferable, to an existing or 
perhaps newly created administrative agency.®* To provide, for corpora- 
tions of all sorts, some machinery whereby a representative majority of 
the holders of a widely distributed security issue may agree with their 
company upon modifications which can, upon such agreement, be made 
binding upon all holders seems no more than a common-sense attempt by 
the law to keep pace with economic facts. 


65 The Securities and Exchange Commission, of course, occupies a similar posi- 
tion with respect to Public Utility Holding Companies and their subsidiaries. The 
Public Utility Holding Company Act gives the Commission control over the is- 
suance of securities by such companies. 49 Stat. 814 (1935), 15 U.S.C. §79(f) (1940). 

66 In theory, at least, it is arguable that the modification of securities and in- 
struments relating thereto should be permitted, upon the necessary consent of the 
holders to be affected, without the authorization of any court or administrative body. 
A plan of debt modification, for instance, is not dissimilar to the sort of stock re- 
capitalization which is generally permitted under state law without judicial or ad- 
ministrative scrutiny. Dissenting shareholders are, it is true, commonly given a right 
| appraisal, but as was suggested in note 31 supra, the propriety of this is far from 
clear. 

A problem might arise under a modification law containing no provision for 
judicial or administrative control, where a substantial portion of the securities to be 
affected was confined to a relatively small number of holders. As stated above, in 
the Railroad Modification Law the Interstate Commerce Commission is empowered 
to require the approval of a percentage larger than the prescribed seventy-five per 
cent where seventy-five per cent is held by fewer than twenty-five holders. It would 
presumably be necessary to provide appropriate protective features to deal with 
a of this type which might arise in connection with a general modification 
aw. 

It might be said that at least the solicitation of assents under a law of this 
character would have to be subject to a regulatory authority. But it should be 
remembered that such solicitations with respect to securities “registered on any 
national securities exchange” would be governed by the proxy rules of the Securities 
and Exchange Commission by virtue of $14 of the Securities Exchange Act of 1934. 
48 Stat. 895 (1934), 15 U.S.C. $78(n)(1940). The proxy rules, however, are inap- 
plicable to the solicitation of assents under the Railroad Modification Law by §20b 
(9). But it is provided that solicitation material shall “be submitted to the Com- 
mission for its approval as to correctness and sufficiency of the material facts stated 
therein.” §20b(2). With respect to this requirement the Congressional Conference 
Committees stated that: 

“... it is not intended that the provisions shall be onerous or vexatious to the 
extent that they will result in Commission censorship of normal or ordinary 
correspondence between a carrier and a stockholder. It is suggested that the 
Commission, in making rules and regulations covering such solicitations shall 
construe the language liberally so as to protect the public interest but at the 
same time not require the Commission to scrutinize all correspondence.” 94 
Cong. Rec. 3367 (March 23, 1948). 





Legal Implications of the Cement Case * 


By Wiu1am Smon, Counsel, 
Capehart Trade Policy Committee 


The Federal Trade Commission has been litigating various phases 
of delivered pricing issues for over a quarter century. That litigation 
began in 1921 when the Commission filed its Pittsburgh-Plus complaint 
against subsidiaries of United States Steel Corporation. Its activities in 
this field reached a climax in 1948. On April 26 of this year the Supreme 
Court affirmed the Commission’s order in the Cement Institute case, and 
on October 5 the Cireuit Court of Appeals at Philadelphia affirmed the 
Commission’s order, entered in 1924, in the Steel case. That order 
requires the Steel Corporation to sell at f.o.b. mill prices. 

The decision in the Cement Institute case has been the subject of 
unprecedented discussion by people in all walks of life. It has caused 
untold disagreement. The only thing that can be said about it with 
unanimity is that it is a momentous decision. 

It is my purpose to show first the pricing policies of the Trade 
Commission and secondly the economic implications of those policies. 
This includes a discussion of the interpretations of the Trade Commission 
Act and the Robinson Patman Act which the Commission has been suc- 
cessful in inducing the Court to adopt. Notwithstanding many current 
comments to the contrary, the Commission appears to have opposed 
delivered prices for a quarter of a century. 

The legality of any pricing system must be measured by the Sher- 
man Anti-Trust Act; the Federal Trade Commission Act and the Robin- 
son-Patman Amendment to the Clayton Act. 

The Sherman Act outlaws all conspiracies in restraint of trade. 
This includes all price fixing agreements. It was not only illegal for 
the cement companies to conspire to use a basing-point system, but it 
would have been equally illegal for them to have conspired to sell only 
at f.o.b. mill prices. And it would be no less illegal for them to conspire 
to reduce the price of cement. 

Price fixing conspiracies have been illegal since the Sherman Act 
was passed in 1890. To the extent that the Court proceeded under the 
Sherman Act, its decision in the Cement Institute case is on firmly estab- 
lished legal grounds. 

As all price fixing conspiracies are, of necessity must be, and with- 
out doubt will continue to be, illegal, these remarks will be confined to 
the individual use by sellers of national uniform delivered prices, uni- 
form zone prices, and the systematic absorption of freight to meet the 
lower price of competitors located closer to the customer. 

The second statute relating to pricing policies is Section 2 of the 
Clayton Act. That Act, as amended in 1936 by the Robinson-Patman 
Act, makes illegal any price discriminations which may injure competi- 
tion. 


*Remarks before the luncheon meeting of the District of Columbia Chapter. 
October 19, 1948. 


-_ = 
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The key to an understanding of the Robinson-Patman Act is the 
Commission’s theory, now adopted by the Supreme Court, that ‘‘price’”’ 
means the seller’s ‘‘mill net.’’ The Commission takes the view that 
whenever a seller receives varying mill net returns, he discriminates in 
price. These discriminations are illegal whenever they may injure com- 
petition. And in the Morton Salt case, the Court held that an order of 
the Commission would be sustained on a finding of a mere reasonable 
possibility of injury to competition. 

Whenever a producer sells at the same delivered price to two or more 
customers located at unequal distances from his plant, he receives varying 
mill net prices. The net return from the sale to the distant buyer is 
less because of the increased cost of transportation. When a seller sells 
at the same delivered price to customers in a thousand cities, to which 
there are a thousand different freight rates from the point of shipment, 
the seller receives a thousand varying mill net prices. These are dis- 
criminations in price. 

Under this statute the Commission is without authority to change 
the yardstick for measuring illegality. This is so for three reasons: 

First, the Commission’s theory that ‘‘price’’ is the seller’s ‘‘mill 
net’’ has apparently been adopted by the Court and cannot now be 
changed by the Commission. 

Second, violations of the Robinson-Patman Act authorize civil triple 
damage suits by injured customers or competitors, in which the Con- 
mission is not a party. 

And third, illegal price discriminations are criminal offenses under 
Section 3 of the Clayton Act. 

The third statute governing the validity of delivered prices is 
the Federal Trade Commission Act. In broad terms that Act permits 
the Commission to outlaw unfair methods of competition. The Act does 
not define that phrase and the Commission has never done so. 

The Supreme Court sustained the Commission’s finding that the 
cement companies had conspired to use a basing-point system, but the 
Court expressly went on to say that a conspiracy was not necessary to the 
Commission’s finding that the practice was an unfair method of compe- 
tition. That language was followed two weeks later by the Circuit Court 
of Appeals in Chicago in the Rigid Steel Conduit case. 

Relying upon the statement in the Cement case that a conspiracy 
was not necessary to an unfair method of competition, the Court of 
Appeals held illegal the individual use of the basing-point system by 
sellers who used that pricing practice with the knowledge that it was 
used by other competing sellers. The Commission’s order in the Conduit 
case is based on the thesis that each seller individually used the pricing 
practice with knowledge of the fact that it was used by his competitors. 

The Commission’s orders in the Pittsburgh-Plus and the Conduit 
cases, entered under the Trade Commission Act which the Court expressly 
stated does not require a finding of conspiratorial activity, require f.0.b. 
mill pricing by the parties to those proceedings. 

The Commission has recently taken the view that any pricing system 
individually and separately employed by a seller, but with knowledge of 
the fact that his competitors employ similar pricing systems to meet his 
delivered prices, is an unfair method of competition and illegal. 
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Thus you may lawfully use the basing-point system if you can induce 
your competitors to refrain from doing so. 

If a newcomer to the business world were to adopt a new, novel, and 
unheard of pricing policy, which violated no requirement of the law, it 
would nevertheless become illegal for him to use that pricing practice 
if a substantial number of his competitors determined that competition 
required them to follow the same pricing practice and in fact do so. 
And it would not only be illegal for those who subsequently adopted the 
practice, but it would also be illegal for the originator of the practice. 

This Commission’s Chief Economist has recently stated that the 
economic results of knowing parallel conduct are indistinguishable from 
the economic results of conspiratorial activity. This appears to be true, 
but most businessmen vehemently deny that it is an equally iniquitous 
practice. 

I think you will find some eight or ten brands of chewing gum are 
sold on the retail counters of this city at precisely the same price. This 
is frequently also true of gasoline, cigarettes, sugar, and many other 
articles. 

These parallel prices may result from the fact that the sellers of 
those products met in a smoke filled hotel room and agreed to fix prices. 
But it may also result from the forces of competition compelling each 
seller to offer his product at the same price as that of his competitors. 

The economic results may be identical, but we must inquire as to 
whether they are equally harmful to our national economy. 

The thesis of statements recently issued by a Commission spokesman 
is that businessmen will stay clear of the Federal Trade Commision if 
they ignore what their competitors are doing. The key to that thesis is 
the definition of the word ‘‘collusion’’ as including knowing parallel 
action, irrespective of whether it results from agreement or competition. 

The Commission’s complaint against the cement industry charged 
a conspiracy to fix prices through the use of a basing-point system. The 
Commission’s order found the cement companies had engaged in such 
a conspiracy. To the extent that the Court affirmed the Commission’s 
conclusion that the conspired use of a basing-point system was illegal, 
the case represents nothing new, need not concern anyone, and will not 
be the subject of discussion by the Senate Trade Policies Committee. 

When that case reached the Supreme Court, however, the Com- 
mission advanced many economic and legal theories extending well 
beyond the issue of conspiracy raised by its order. ~ 

Its spokesman told the Court that the cement companies’ ‘‘ pricing 
method, apart from combination and conspiracy, results in unlawful 
discriminations.’’ The Commission also argued in that court that a 
purchaser located close to a seller’s plant had an inherent economic 
right to purchase the seller’s products cheaper than distant buyers, 
because of the nearby purchaser’s inherent advantage of location. 

The Commission has for a long time been opposed to delivered price 
systems. 

In 1936 a Senate Committee conducted hearings on the Wheeler 
Bill, which was expressly designed to prohibit delivered prices and bas- 





138 I. C. C. PRACTITIONERS’ JOURNAL 





ing-point systems. The Trade Commission’s present chairman testified 
in support of that bill. He said that discriminations in price can only 
be measured in terms of the seller’s price after deducting the cost of 
transportation, and that if such net factory prices are not identical 
there is a price discrimination. He also said that the enactment of this 
anti-delivered price legislation would inform all members of industry 
as to what rule of law was to be applied and would avoid the expense and 
delay of protracted legislation in individual cases. 

The Congress did not pass the bill. 

Thereafter, the Commission supported a definition of price in the 
proposed Robinson-Patman Act which defined the term as being the 
amount received by the seller after deducting the cost of transportation. 
The Robinson-Patman Act, of course, prohibits price discriminations. 
The Chief Justice of the Supreme Court later said that had the Act 
been passed in the form recommended by the Commission, it would have 
prohibited all delivered price systems and all basing-point systems. The 
Committee reports show that Congress recognized that this result would 
have followed and it refused to pass the bill in that form. 

In 1941 the Commission recommended to the Temporary National 
Economic Committee, headed by Senator O’Mahoney, that legislation be 
passed to outlaw basing-point systems. The Commission then told 
Congress that for twenty years government experts had been fighting 
the basing-point system; that there was no excuse for cross-hauling in 
steel, and that an ‘‘f.o.b mill price system is essential, in the Commis- 
sion’s opinion, for the maintenance of fair competition in steel.’’ 

The Congress again refused to pass legislation recommended by the 
Commission which would outlaw delivered prices and basing-point 
systems. 

To the extent that the Commission’s pricing activities have been 
aimed at conspiratorial activities, it required none of the legislation I 
have referred to. The Sherman Act, which makes such conspiracies 
illega!, has been in existence longer than the Federal Trade Commission 
itself. 

When the Cement case reached the Supreme Court, the Commis- 
sion, nevertheless, successfully contended that the law required each 
seller to have a nondiscriminatory mill net price, and in the oral argu- 
ment the Commission’s spokesman expressly conceded that this could be 
done only by a uniform f.o.b. factory price. 

The Court, speaking through Mr. Justice Black, there said that the 
cost of goods to the purchasers was the seller’s mill price plus his cost of 
transportation. And he said that a delivered price system created com- 
plications resulting from a seller’s receiving different net returns from 
the sale of like goods. He found that price discriminations occurred 
when a delivered price included either phantom freight or freight 
absorption, and that a pricing practice based upon the fiction that goods 
were shipped from one locality when they were in fact shipped from 
another locality was a discriminatory practice. 

It is elementary that there cannot be a national uniform delivered 
price, a uniform zone price, or a freight absorption system to meet 
competitors’ lower prices without either phantom freight, freight ab- 
sorption, or both. 
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Two days after the Court’s decision in the Cement case, the Com- 
mission issued a press release in which it said that the Supreme Court 
had sustained its theory that the law does not permit freight absorption 
any more than it permits phantom freight if competition may be thereby 
injured. 

The release said that the decision had a definite and substantial 
impact on a number of heavy goods industries and it urged industry in 
general and organized industry in particular to voluntarily conform to 
the law as expressed in the Cement case decision. 

Following the Rigid Steel Conduit case, the Commission put out 
a press release bearing the caption, in capital letters: ‘COURT HOLDS 
BASING POINT METHOD OF PRICING TO BE UNFAIR IRRE- 
SPECTIVE OF CONSPIRACY.”’ 

In June 1948 the Commission’s Senior Associate General Counsel, 
who had tried these cases in the courts, delivered an address in Wash- 
ington. He quoted the court as having said that any basing point system 
was illegal and that the rule was not limited to conspiracy cases. He 
had previously pointed out that it is not possible to have a uniform 
delivered price without either freight absorption or phantom freight, 
and that the law requires a buyer close to the seller’s plant to be given 
the natural advantage of his proximity to the seller’s plant. 

In July 1948 the Commission filed a brief in its then pending case 
against the subsidiaries of the Steel Corporation. It there argued that 
the Supreme Court had held in the Cement case that a conspiracy was 
not necessary to an unfair method of competition. It further argued 
that the law prohibited systematic freight absorption and required that 
purchasers near the seller’s plant be given the price advantages over 
distant purchasers which they are entitled to because of their proximity 
to the seller’s plant. 

In several pending complaints, including the complaint now pending 
against the entire steel industry, the Commission has charged that 
delivered pricing practices deprive nearby purchasers of the natural 
advantages accruing to them because of their proximity to the seller’s 
plant. and thus require them to bear a part of the freight cost to dis- 
tant purchasers. 

This is to say that buyers located near the seller’s plant have an 
inherent economic right to buy the seller’s products at lower prices than 
more distant customers. 

These decisions cast considerable doubt upon the validity of any 
national uniform delivered price system, uniform zone system, or system- 
atic freight absorption to meet the lower price of a competitor located 
closer to the customer. 

The only pricing system which a businessman may use today, in 
any industry where the freight is a substantial part of the delivered 
cost, with assurance of legality, is a uniform f.o.b. mill price. This is 
not to say that any other system must ultimately be found illegal, but 
only that a uniform f.o.b. price is the only practice which may be used 
with assurance of legality. 
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This creates substantial problems for many industries, as well as 
many communities. One pertinent example is the effect in steel on the 
cities of Pittsburgh, Detroit, and St. Louis. 

We are told the ingot steel capacity of Pittsburgh is approximately 
double the amount of steel used in that area. If steel mills are required 
to sell on an f.0.b. mill basis, it may be assumed that in a competitive 
market either half the steel mills in Pittsburgh will be forced to close, 
or a substantial number of steel users must be induced to move to Pitts- 
burgh. The Pittsburgh Chamber of Commerce is already actively en- 
gaged in promoting the movement of steel fabricators to Pittsburgh. 

That result would seem to be more harmful to the single plant pro- 
ducer who might be required to operate his plant at half of capacity, 
than to the multiple plant producer who might merely shut down half 
of his plant and operate the remainder at normal capacity. 

It also appears to be proper for one or even two Pittsburgh steel 
producers to reach out into distant markets for additional business by 
absorbing freight to those markets to meet the lower price of competitors 
located closer to the customer. But this would become illegal if followed 
by all, or substantially all, of the Pittsburgh producers. And I assume 
without question that it would be an illegal conspiracy for the steel com- 
panies to get together and agree that a particular company or particular 
companies might thus invade distant markets, while the others agree to 
refrain from doing so. 

Detroit, on the other hand, is the largest steel consuming city in the 
country. Yet it has but two relatively small steel mills. In a competi- 
tive f.o.b. market, it would seem that either additional mills must be 
erected in Detroit, or steel fabricators in Detroit must move closer to 
their sources of steel. 

St. Louis has a still different steel problem. It is just twenty miles 
from Granite City, Illinois, a small steel producing center which could 
not begin to supply the needs of St. Louis. Under the freight absorption 
system formerly prevailing, Pittsburgh producers sold steel in St. Louis, 
charging only the freight from Granite City to St. Louis. 

A number of steel fabricators have advised the Senate Committee 
that they located in St. Louis because steel could thus be obtained with- 
out a freight disadvantage. These fabricators say they would not have 
located in St. Louis in the first place had they known they would now be 
compelled to pay the full freight on steel purchased from Pittsburgh. 

The problems of a specific commodity are illustrated in beet sugar. 
Fifteen per cent of the sugar consumed in the United States is beet 
sugar grown in the Rocky Mountain area. Yet only three per cent of 
the population lives in that area. Beet sugar must thus be sold in other 
markets, and yet as it is shipped East it competes with Cuban cane sugar 
and as it is shipped West it competes with Hawaiian cane sugar. 

The beet sugar growers tell us they must absorb freight to distant 
markets in order to compete with Cuban and Hawaiian sugar. And they 
tell us that they cannot remain in business by fixing their mill prices so 
low that they can sell in distant markets in competition with cane sugar 
and still charge the full freight. They also say that even if they could 
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do so, it would be impossible to eompete in widely scattered distant 
markets with substantially different costs of transportation without hav- 
ing discriminatory varying mill net prices. 

At the time this country was founded, more than 150 years ago, 
most commodities were sold on an f.0.b. mill basis. This was necessarily 
so because the limited transportation systems of that day required that 
commerce be largely confined to local markets. As the transportation 
systems of the nation grew, delivered pricing, freight absorption, and 
basing point systems came into being. Billions of dollars of the money 
of American citizens were invested in railroads and industrial proper- 
ties in the belief that uniform delivered prices and freight absorption 
practices were both morally and legally proper. 

Required f.o.b. mill pricing may well impair the worth of many of 
those investments. This is particularly true of our railroads, the neces- 
sity of which in time of war has but recently been quite potently dem- 
onstrated. The owners of many of those investments complain that it 
isn’t fair to change the rules in the middle of the game. 

The reorganization of American industry on an economic basis of 
uniform f.o.b. mill pricing may well produce a more perfect economy. 
The disadvantages of making obsolete substantial investments may well 
be offset by other economic gains. But a matter of such tremendous 
importance to the economic structure of the country should only be put in 
effect at the direction of the Congress. 

It is pertinent to observe that this economic readjustment is now 
being compelled under statutes designed to prevent unjustified price 
discriminations to chain stores and to stop unfair methods of competition. 

The Congress must determine whether a manufacturer is required 
to locate his plant at that site which is advantageous solely from a cost 
of transportation viewpoint, or may he be permitted to locate his plant 
at that site which is most advantageous, not only for the standpoint of 
transportation costs, but also as to the availability of labor, wage rates, 
supplies of raw materials, and countless other industrial factors. 

Glass is made from sand, silica, and other minerals. The glass manu- 
facturer who locates his plant close to deposits of such minerals has an 
inherent inbound freight advantage. But to acquire that advantage he 
must locate his plant close to the place where nature deposited those 
materials. And generally man has not selected for the site of his large 
consuming areas and packing plants the same sites selected by nature 
for her mineral deposits. 

The inbound freight advantage to the glass producer located close 
to the source of his raw materials, of necessity, creates an outbound 
freight disadvantage in shipping his finished products to the packing 
plants and other users of glass containers. On the other hand, the 
manufacturer who locates his glass plant across the street from his cus- 
tomer’s packing plant acquires a substantial outbound freight advantage. 
But this automatically creates an inbound freight disadvantage in pro- 
curing raw materials. 

It has never been questioned but what a manufacturer may absorb 
inbound freight and consider it a cost of his finished product. It has 
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never been disputed but what a manufacturer may buy similar raw 

materials from different sources, located at unequal distances, when 
shortages of supply may compel him to do so, and still average his vary- 
ing costs inbound freight on the cost of all his products. 

We must now inquire whether the manufacturer whose location 
gives him an inbound freight advantage may be permitted to absorb 
freight in order to effectively compete with competitors whose plants 
are located closer to the customer. 

If there were only two glass plants in the country and they were 
competing only in two markets, the inbound freight advantage of the 
one would offset the outbound freight advantage of the other. But a 
seller cannot effectively compete in widely scattered markets, to which 
there are widely varying freight rates, without incurring discriminatory 
varying mill net prices. 

Many businessmen ask why they cannot average the varying costs 
of transportation among their customers just as they average the cost of 
raw materials in different sizes of shoes, suits and other articles of 
clothing. 

The Commission’s pricing philosophy is aimed at creating price com- 
petition. The Commission does not seem to be equally concerned with 
competition at the levels of service, quality, and corporate integrity. 

In basic commodities such as cement, steel, sugar, lumber and salt 
a buyer will not, and competitively cannot, pay more for the products 
of one seller than for similar products of another. But most buyers of 
cement, steel, and other such commodities, say they are seriously con- 
cerned with the service the seller gives them and the corporate integrity 
of the company with which they are doing business . 

These buyers say they must have a choice of sellers with whom they 
may do business, and they should not be compelled to buy all of their 
raw materials from a single seller in order to purchase at the lowest 
price. 

This philosophy also tends to eliminate dealer competition. The 
retail cement dealer with the closest source of supply has a very distinct 
competitive advantage over his competitors. 

The economists supporting the Commission’s pricing policy say that 
cross hauling is an economic waste. It is claimed to be an economic 
waste to haul Budweiser beer to Milwaukee, while Pabst beer is trans- 
ported to St. Louis. On the other hand, most businessmen say that it is 
the lifeblood of real competition to have sellers invading the home 
markets of their competitors, even though this is done through cross 
hauling. 

It is the obligation of the Congress to determine whether such prac- 
tices are in the best interests of our free enterprise competitive system 
and should be lawfully permitted, or whether they are harmful to our 
free enterprise competitive system and should be prohibited. 

I do not intend to indicate by anything I have said that I have any 
fixed notions of the propriety of any pricing policy. It is my intention 
only to point out to you the economic and legal issues created by these 
decisions. If the public knows the issue, it will be relatively simple for 
the Congress to find the answer. 
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The Congress must determine, if ever, when any seller should be 
prevented from invading any market in any part of the country to com- 
pete with any competitor locating closer to any prospective customer for 
any business, even though this can only be done through systematic 
freight absorption. 

It is the obligation of the Congress to determine what are the rules 
of the game, and to put them into law so that honest businessmen may 
know what conduct is required of them to meet the requirements of 
the law. 





MR. J. S. FLANNERY MARKS 50 YEARS BEFORE SUPREME COURT BAR * 


John Spalding Flannery, veteran Washington attorney who was 
admitted to practice before the Supreme Court half a century ago, 
entered a mild objection to ‘‘embroidery’’ of the anniversary. 

He first stood before the high court 50 years ago, he said, but he 
preferred to have the record of that appearance and of his many cases 
before the tribunal speak for themselves. 

‘*Those are the facts but I would much rather have them stated 
without embroidery,’’ he commented. 

Within a month after October 11, 1898, he argued his first case 
before the Supreme Court and won it in 1899 

Mr. Flannery, now 78, was admitted to practice before the Supreme 
Court three years after admission to the District bar in 1895. He ob- 
tained his LL.B. degree in 1894 and his LL.M. a year later at George- 
town University. 

During his long legal career he several times was designated by the 
Supreme Court or the Justice Department for special duties. He served 
as special master for the court in 1938 in a dispute between Texas and 
Florida, From 1920 to 1926 he was receiver in a Texas-Oklahoma boun- 
dary suit involving Red River areas. 

When the United States entered the last war Mr. Flannery was one 
of three men selected by the Justice Department to handle enemy alien 
eases in this judicial district. Another official position he held at one 
time was as counsel to Frederic A. Delano, then chairman of the National 
Capital Park and Planning Commission. 

As a member of the firm of McKenney, Flannery and Craighill, Mr. 
Flannery has represented several railroad companies and banking con- 
cerns in addition to general practice. 

He is a native of Baltimore and lives at 2411 California street N.W., 
Washington, D. C. In 1936 he was elected to the board of trustees of 
the Corcoran Art Gallery. He is a member of the American Bar Asso- 
ciation, the Society of International Law and several Washington clubs. 


* Reprinted from The Washington Evening Star. Mr. Flannery is a member of 
the Association of I. C. C. Practitioners. 





Needed: New Trial Technique: 
Suggestions for the Trial of Complicated Cases * 


By E. Barrett PreTtyMAN, Associate Justice, 
United States Court of Appeals, District of Columbia 


The past twenty years have been years of tremendous changes in 
procedure in the federal courts, changes thoughtfully designed as ad- 
vances in the interest of justice in an increasingly complex society. So 
lawyers and judges can regard with satisfaction the immediate past. 
But the time has not yet come when we can absorb our attention with 
retrospect. Clearly, there are other things to do. 

Outstanding among the developments of these recent years has been 
the increasing use and power of the administrative agency as an instru- 
ment for adjudicating disputes. That development has created many 
problems. The enactment of the Administrative Procedure Act repre- 
sented progress in the solution of some of those difficulties. There are 
others, however, and I propose to discuss some of them briefly. 

In important cases, administrative proceedings as now conducted 
are too long, too cumbersome, and too costly. It is no novelty to see or 
hear of a record of thousands of pages of testimony and hundreds of vol- 
uminous exhibits. We are not startled when the dates of inauguration 
and of disposition are years apart. But delay and volume are not char- 
acteristics of the effective adjudication of disputes. They are obstacles 
to that effectiveness. The evils of delay are familiar truisms. The evils 
of great volume are not so generally recognized, but they are critical 


The protracted, — oN and cumbersome trials which take place nowadays, 


particularly in cases involving administrative and anti-trust laws but also in many 
other types of actions, produce voluminous and costly records and lead to consider- 
able delays. Judge Prettyman points out that our time-honored modes of trial in 
Court were not at all designed for these present-day proceedings. From his years 
of diversified experience at the Bar, as a government ovat, and on the bench, he 
makes considered suggestions for improving the technique of such trials. His 
proposals are neither revolutionary nor drastic; he even speaks up for the much- 
criticized “irrelevant, immaterial and incompetent,” but suggests a reconsideration of 
its es Nearly all of his suggestions are what lawyers, judges, agency hear- 
ing officers and staffs can do, im some instances are doing, with favorable results. 
Every lawyer who has to deal with the trial of cases will profit by studying this 
article and making an effort to carry out its practical suggestions. 

The present article was prepared by Judge Prettyman from an address which he 
delivered before the 1948 federal Judicial Conference for the Fifth Circuit, at Ashe- 
ville, North Carolina, in June. Our commendation of it goes beyond its contents and 
the utility of its suggestions. It is most clearly and simply written. The editorial 
pencil, customarily “heavy” and sometimes ruthless in seeking to save space, could 
find no superfluous word in it, although the author had invited excision We cannot 
recall when, if ever before, an article of length has been published in the Journal 
without the elimination, or the recommendation of a change, of a phrase or a word. 

* Reprinted from American Bar Association Journal, September, 1948, pp. 766-70. 
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dangers. The facts in these cases must be found in the printed pages. 
Oftentimes the person who finally makes the findings is not the same as 
the one who hears the testimony. And even if he is, he must read the 
exhibits. Moreover, one’s memory in the midst of many different cases 
and over months of time is not a reliable instrument for extracting the 
truth from a mass of detailed contrarieties. The difficulty of finding 
ten pages of facts, accurately, impartially and expeditiously, from a 
thousand or more pages of print, is obvious upon the slightest thought. 
The difficulties of effective judicial review in such cases are even greater. 


Inherently Complicated Cases Need Improved Methods of Trial 


Of course, these cases are inherently complicated. Rate cases, 
whether of railroads, power companies or airlines, the flotation of securi- 
ties, the issuance of certificates of public convenience, most valuation 
eases, whether of property, business or securities, involve complex factual 
problems. All of us know many examples. 

The same characteristics of complexity apply to many cases which 
are coming to the trial Courts in increasing numbers. Anti-trust cases, 
corporate reorganizations, unfair competition cases, some patent cases, 
and, in general, cases involving complicated financial transactions, par- 
ticularly corporate transactions, and cases involving conflicts between 
major economic interests and forces, fall within this general description. 

It is not necessary that these cases take so long, cost so much, or 
result in such cumbersome records. It is my view that some of the ac- 
cepted features of the trial proceedings themselves are among the causes 
of these characteristics and can and ought to be corrected. My thesis is 
that we ought to develop new trial technique designed to promote effi- 
ciency and economy in these cases, recently developing, which are in- 
herently so complicated, cumbersome and expensive. 


Our Trial Procedures Not Designed for Some Present-Day Cases 


I propose to be specific in some examples, although experience 
teaches me that when one launches an attack upon a general problem and 
adds specific illustrations or specific remedies, the ensuing public discus- 
sion bogs down in controversy over a minutiae, instead of developing a 
policy or principle. Nevertheless, in this instance, specification and 
constructive suggestion seem indicated. I hope the point of my thesis is 
not thereby too greatly beclouded. 

Our time-honored trial procedure was designed for the auditory 
reception of evidence and an immediate decision of the dispute. A‘jury 
listens to the evidence, retires and forthwith renders a verdict. Gener- 
ally speaking, a Court does the same; our trial procedure contemplates 
it. Those two prime features are absent from the cases we are talking 
about. Especially in these administrative proceedings, the absorption 
of evidence is visual, facts must be found from a written record and 
exhibits, the decision is premised upon the findings thus made, and the 
conclusion is necessarily delayed until these preliminaries are performed. 
A trial procedure ought to be designed for such cases to make them less 
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costly, less cumbersome, and less time-consuming. I have six sub-subjects 
to mention and to discuss briefly. 


Special Treatment of Basic Statistical Data Is Needed 


First, we ought to promote a special treatment of underlying, or 
basic, statistical data. Frequently in modern litigation a pertinent fact 
is a conclusion from extensive underlying data. The fact may be simple, 
but the underlying data may be voluminous and complicated. For 
example, the net profit of a company for a year is a conclusion from 
many transactions and judgment figures; the value of a share of stock 
is a judgment drawn from many facts and circumstances; a single fact 
about a radio wave may be evolved from many worksheets of observed 
measurements; the propriety of a stock or bond issue may depend upon 
a series of facts based upon tomes of economic data. Especially are these 
observations pertinent to the expression of an opinion by an expert. 
However succinct and simple his conclusion may be, the material from 
which he fashions it may be voluminous and complicated. 

The practice generally followed is to put in the record not only 
those facts which bear directly upon the issue in dispute but also all the 
secondary evidentiary matter which supports those facts. All of us have 
seen hundreds of pages devoted to underlying material. I have seen 
whole records in others cases put into the record’ in a given case as an 
‘exhibit by reference.’’ The results of that practice are prohibitive, 
both in money cost and in indigestibility. 


Specific Suggestion To Prevent Encumbering the Record 


Such underlying data is useful in the process of adjudication, be- 
cause it is the premise of a pertinent fact. It ought to be presented and 
identified, so that adversary counsel can use it for cross-examination, 
and so that the tribunal can see it. But in ninety-nine cases out of a 
hundred, such basic data is either not challenged at all or is challenged 
only in some specific item or respect. If the basic data is not challenged, 
it ought not to encumber the record. If it is challenged in specific items, 
those items alone ought to be received. 

There ought to be an established and rigidly enforced distinction be- 
tween (1) the presentation and identification of exhibits containing only 
underlying material, and (2) the offer and admission of such exhibits 
into evidence. Of course, such practice is already permissible. I recall 
vividly a case in which some twenty-five exhibits, consisting of literally 
hundreds of memoranda and separate documents, were presented and 
identified by a dozen witnesses, but only one exhibit of a single sheet was 
offered in evidence. So the record finally contained just that one sheet 
by way of exhibits. Many times lawyers identify a whole box of original 
books but offer in evidence only a single sheet. of figures drawn from 
them. That is the way it ought to be done when no challenge is made of 
the accuracy of the underlying material. The Bar, the bench, and the 
agencies ought to cooperate in the establishment and enforcement of a 
recognized trial technique in that respect. The saving in money and 
difficulty would be enormous. 
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Handling of Original Documents Delays and Encumbers Trials 


The next suggestion relates to the handling of original documents. 
We customarily do two things in respect to original documents which 
make trials unnecessarily costly and cumbersome. We put original docu- 
ments into the record, and we introduce books or voluminous records 
when we need only a page or a small part of them. Evidence may 
consist of a contract, a certificate, a book entry, a resolution, or a letter. 
The usual technique is to produce it, identify it, and offer it in evidence. 

That procedure was designed many years ago for Court trials where 
the evidence was examined, the case decided forthwith, and the evidence 
thereupon returned to the owner. But the method is too cumbersome and 
expensive in the cases we are discussing. There is a long period of time 
between the introduction of evidence and the disposition of these cases. 
Documents placed in the record are unavailable to the owners during 
that period, and this is serious in the case of account books, minute books, 
and such. Moreover, such documents go through many hands, are 
shipped here and there, and are liable to loss. Such disadvantages are 
unnecessary detriments to the interests of the parties. 


A Specific Suggestion for Saving Much Time and Money 


There is a real necessity for the production and examination of 
original evidence, but modern reproduction methods make the incorpora- 
tion of originals in a record unnecessary in the vast majority of cases. 
Here again there should be a definite, clear, and compulsory distinction 
between production and identification on the one hand, and introduction 
into evidence on the other. An original document ought to be produced 
and identified, but a copy ought to be authenticated and introduced. 
Original documents which are valuable or in current use ought not to be 
received in evidence when copies will do. Moreover, books ought not to 
be received when only pages in them are needed. By physical necessity, 
books have to be presented when pages in them are evidence. But plac- 
ing an entire book in a record when only one page is pertinent is another 
thing. A duly authenticated copy of the pertinent page ought to be re- 
quired for introduction into the record. Pounds of record ought to be 
prohibited when ounces will suffice. Inconvenience of parties ought to 
be avoided when it is unnecessary. The modern sciences of reproduction 
make this possible. 

Again we note that counsel skillful in cases of enormous documen- 
tary content follow the methods here advocated, and hearing officers of 
judgment cooperate and encourage them. The practice ought to be 
authoritatively and universally established and its observation required 
by the Bar and by the hearing agencies. 

Exceptions to the foregoing are, of course, those cases in which some 
physical feature of the document itself is important, such as the kind 
or age of ink or paper, erasures, minute details of handwriting or signa- 
tures, but these exceptions offer no problem. 
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The Application of Rules of Evidence Should be Reconsidered 


The next proposal is a reconsideration of the applicability of the 
rules of evidence. It has become popular to provide that the rules of 
evidence shall not apply in certain proceedings. Of course, in purely 
investigatory proceedings or in a rule-making process, rules of evidence 
are inapplicable, because there are no issues and no parties. But in 
adversary proceedings, in which the rights of parties are being adjudi- 
cated, some sort of rules of evidence are absolutely necessary, and the 
failure to observe and apply them is a great cause of the growing ineffec- 
tiveness and expense of administrative proceedings and some quasi- 
judicial proceedings. 

The growing unpopularity of the established rules of evidence is, no 
doubt, the fault of the bench and Bar. Over the years we used and mis- 
used the phrase ‘‘irrelevant, immaterial and incompetent’’ until it be- 
came an insignia of technicality without substance. We recite the 
phrase as though it were a tautological vacuity. As a matter of fact, 
that phrase represents three separate and distinct rules, each and all of 
which are absolutely essential to any sort of effective administration of 
justice in adversary proceedings. We cannot get at the sense of this 
proposition by examining the decided cases or the authorities. We can 
get at it by unadorned reasoning and common sense. 


“Irrelevant, Immaterial and Incompetent” Provide Necessary 
Restrictions 


Consider ‘‘irrelevant’’ first. You simply cannot administer justice 
upon a disputed issue if you do not confine the evidence to that which is 
relevant to the issue. To say, ‘‘We will receive all evidence offered 
whether it is relevant or irrelevant’’ is simply nonsense. Once embarked 
upon any such venture you are without chart, compass or limitation on 
either time or space. The result is a monstrous ineffectiveness. You 
may redefine relevancy, but you cannot eliminate it as a restriction upon 
the admissibility of evidence. 

I have no defence for the maze of obscurity into which the rule of 
relevancy has been pushed by decided cases or even by the learned au- 
thorities. My thought is that a rule of relevancy is absolutely neces- 
sary—not advisable but necessary—to the efficient disposition of disputed 
issues, and that we ought to re-examine the meaning of that rule and re- 
establish it in some common-sense meaning in this growing class of cases 
in which we have in recent years discarded it. The too technical con- 
struction of the rule of relevancy is undoubtedly a hindrance to the 
just determination of causes, but the total discard of such a rule, and 
likewise a too great liberalization of it, make for delay, expense and 
confusion. 

Consider ‘‘immaterial’’. We use the word as though it were synony- 
mous with ‘‘irrelevant’’. Of course, it is not. It means evidence which, 
although it may relate to the issue, makes no difference one way or the 
other in the decision. To some extent the observations which we have 
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made in respect to relevancy apply to materiality. It is possible to con- 
duct a proceeding without a limit as to materiality, but the result will be 
more costly, more cumbersome and less efficient than if you construe the 
requirement in some common-sense fashion and then apply it. 

Consider ‘‘incompetent.’’ The chief villain in this classification is 
the hearsay rule. There is no doubt that the hearsay rule, when applied 
with a blind observance of fine-spun technicalities, is often an obstruc- 
tion to the ascertainment of truth. But fairness—real justice—requires, 
in my opinion, the application of a reasonably construed hearsay rule 
and all the other rules of competency. If Jones testifies that he saw 
Smith on the corner of Broad and Main in Richmond at noon, it simply 
is not fair to permit his adversary to contradict that testimony by pre- 
senting Green, who says that Brown told him that he (Brown) was on 
that corner at that time and that Smith was not there. 

I emphasize the precise nature of the suggestion in respect to the 
rules of evidence. I do not advocate the revival of legalists’ technicali- 
ties, so utterly unreal in a practical world. I suggest that we re-examine 
the rules of evidence and re-establish them in some common-sense, 
modern meaning for application in administrative and quasi-judicial 
proceedings. 


Pre-Trial Procedure Needed Where Expert Testimony Is Planned 


My next subject is that there ought to be a pre-trial procedure in 
eases in which extended expert testimony is planned—the purpose of 
pretrial being to condense and to coordinate the presentation of the ex- 
pert testimony. Such testimony is a commonplace in administrative pro- 
ceedings and is becoming more so in Court trials. Usually it involves 
extended basic data, which we have already discussed. Then it involves 
extended direct testimony in which the basic data is stated and explained 
and the conclusion carefully drawn. At that point one of two things 
happens. Either a continuance of days or weeks or even months is 
granted to permit the adversary party to examine the evidence, ascertain 
its controverted features and prepare for cross-examination; or the ad- 
versary launches into an alleged cross-examination which has no plan and 
no purpose except to educate counsel as to the various and multitudinous 
details involved in the evidence, in the hope that he may develop some 
flaw. We have all seen hours and days consumed in such manner. The 
resulting volumes of record are a positive hindrance to the ascertain- 
ment of the truth. 

All this could be avoided if the adversary parties—private and gov- 
ernmental—were required by rule to participate in a pre-trial conference 
whenever expert testimony is contemplated, with a view to establish- 
ing that which is undisputed and developing the points of controversy in 
respect to such testimony. That such a plan is feasible and practical is 
proven by the many times in which counsel for the parties in such an 
action get together informally and stipulate away the undisputed parts 
of the testimony and place in bold relief the precise points of difference. 
It can be done, and the agencies ought to require it and supervise it, in 
the interests of the parties and of their own effectiveness. 
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The Finding of Scientific Facts Needs Improved Treatment 


Another feature of these trials which needs improved treatment is 
the finding of scientific facts. Many such are involved in administrative 
proceedings; and, indeed, in Court trials in this day and age. Radio 
wave lengths, broadcast power, generator and distribution characteristics 
of electricity, geological reserves of gas, innumerable facts of physics 
and chemistry, economic and financial facts are frequent problems. It 
is our custom to prove these facts by the same methods by which we 
prove the disputed presence of a given person at a given place at a 
given time. Each adversary puts on a witness. They present conflict- 
ing or confusing views. The tribunal does the best it can to decipher the 
truth from the resultant welter. Nothing could be sillier. Of course, a 
scientific premise may be a theory and not a fact, and so not indisputably 
known. But true scientific facts are often disputed or enveloped in a 
1og of confusion in legal proceeding in which important interests are at 
stake. To the world outside the legal profession, the performance is a 
bit ludicrous. And, actually, justice is not being administered by any 
such process ; the result is a guess, or just luck. 

As to the ordinary facts in a law suit, the Court is somewhat help- 
less. Only a few people know whether ‘‘ A’’ was at ‘‘B’’ at ‘‘C’’ o’clock. 
If those people differ in observation, recollection or veracity, there is 
no available human facility with which to ascertain with certainty the 
actual fact. We are limited to a relative evaluation of credibility. But 
scientific facts are not subject to such limitations. They are fully known 
to many available disinterested persons. It ought to be established trial 
technique that when a scientific fact is a major premise in an adversary 
proceeding, and when the Court or agency is dissatisfied with the testi- 
mony presented by the parties, satisfactory disinterested authorities on 
the subject ought to be summoned sua sponte by the hearing tribunal. 
A Court, or an agency, ought not to adjudicate rights which have a 
scientific factual premise, without ascertaining that fact by the best 
available scientific testimony. If a major issue in an adversary proceed- 
ing is a scientific fact, and if the hearing officer is unable to be certain 
of the fact from the conflicting testimony presented by the parties, he 
ought to ascertain the identity of an authority, or authorities, in the 
field, submit the question to him, or them, and receive, upon the witness 
stand, a scientific response. 


An Index of a Voluminous Record Helps All Concerned 


My next and last suggestion is an exceedingly practical innovation. 
After a hearing has been concluded in a proceeding which involves hun- 
dreds or thousands of pages of record and scores or hundreds of exhibits, 
much time and effort is consumed in locating, extracting and digesting 
the testimony relative to the several disputed facts. If there are ten 
facts to be found, evidence in respect to each of them may be at dozens 
of places in the record. At the conclusion of one of those monumental 
proceedings, the judge or hearing officer is faced with an awe-inspiring 
task. A moderately complicated set of findings cannot be extracted 
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from an unindexed record of a thousand or more pages with the cus- 
tomary complement of auxiliary exhibits without enormous delay and 
a tedious, irritating, exasperating redistillation of stale testimony. 

Judge Soper, Judge Mahoney and I experimented with an answer 
to this problem in recent hearings in Philadelphia. We faced the taking 
of testimony for an expected three or more weeks, a couple of hundred 
exhibits, and the necessity for findings upon a great number and variety 
of facts. We employed specially a highly intelligent young attorney and 
a competent secretary-assistant. Daily copy of the transcript was sup- 
plied. The young lawyer and lady kept a running, current topical index 
of all the evidence as it appeared in the transcript. 

Note that I say ‘‘index’’. It was not a digest. I do not believe that 
attempted current digests of evidence are of any value. This was a 
topical index. Each topic of testimony was made the heading on a card. 
On the card was entered each day the name of each witness who spoke 
upon the matter, the page where each bit of his testimony appeared, and 
the number of each exhibit which related to the topic. The index was 
available to all counsel at all times, for reference and for checking. As 
a matter of fact, the official reporter reproduced each day’s additions to 
the index, so that all counsel had it available at counsel table at all times. 


Excellent Results of Experiment with a Current Index 


The results of the experiment were these: (1) Everybody engaged 
in the hearing could at any moment refer to any bit of testimony there- 
tofore taken on any topic or given by any witness. (2) Upon the con- 
clusion of the hearing—the very moment of its closing—the judges 
could have begun the consideration of the controverted facts, separately 
and in such order as they might choose, with every bit of testimony 
upon that fact in the entire record available to them by instant reference. 
(3) One week after the taking of testimony counsel were able to argue 
the controverted facts to the Court, each lawyer having before him the 
same assembly of page references to the testimony upon the point. They 
were thus able to address themselves directly to the core of the contro- 
versy, rather than to uncertain assertions of partial bits of the evidence 
extracted at random from the record. It was amazing, to me at least, 
that each counsel who addressed the Court in the two full days which the 
argument consumed, made direct page references to the record for 
every statement of fact made by him. I can leave to your imagination 
the saving of time and energy which the index would be to the judges 
when they began the task of finding the facts from the evidence, and 
stating them with confidence in the completeness of the references. 

My serious suggestion is that some such current indexing be made a 
required feature of Court and agency proceedings which involve long 
and voluminous testimony. 

And now in conclusion: (1) I have said nothing original; skillful 
and experienced lawyers and able observant hearing officers all know 
the things I have said. (2) This sort of thing requires much thought by 
many minds over a long period. My fondest expectation is that this may 
stimulate discussion. 





Administrative Law: 
Further Improvements In Agency Procedure * 


By ALEXANDER WIiLEy, Chairman, 
United States Senate Committee on the Judiciary 


I express my appreciation for the opportunity of being with you at 
this fine gathering. It is a pleasure to meet again with our great organi- 
zation and, in particular, its membership here on the West Coast. Such 
a meeting provides a special opportunity for a legislator from the Mid- 
west to get acquainted with the tremendous growth that has made the 
Pacific Northwest a new frontier in American society—an expanding 
civilization making an invaluable contribution to American prosperity. 





The 1948 Annual Meeting of our Association will be long remembered for many 
things, among which is the formal launching and organizing of earnest efforts by our 
Association to implement the Administrative Procedure Act, assure the accomplish- 
ment of its objectives, and initiate further steps to eliminate defects in agency pro- 
cedures and abuses in agency administration in the federal government and in the 
States. This and our November issue will bring to our readers further informative 
details of specific measures which will receive active support from our Association. 
Appropriately, and as earnest as his whole-hearted interest in the remedial proposals 
in this field of law, the distinguished Chairman of the United States Senate Com- 
mittee on the Judiciary, diligent member of our Association since 1923, came to 
Seattle to discuss with those present the pending and prospective legislation in the 
Congress. Speaking at a notable breakfast of the Section of Administrative Law, 
held at that early hour on September 7 to avoid the many overlappings due to the 
congested calendar of meetings, Senator Wiley outlined informatively the “continuous 
improvement in administrative justice.” The Journal has never looked with favor 
on the phrase “administrative justice,” because we know of but one kind of justice 
under law, whether it be in Courts or agencies; but Senator Wiley made it clear that 
his adherence is to the truly American concepts of law and justice in agency rules, 
proceedings and decisions, and that he and his associates in the Congress are disposed 
to seek continuous improvements. 

Successively, he expounded the abuses which arise through arbitrary powers in 
the agencies; the specific steps to be taken to implement and fortify the Adminis- 
trative Procedure Act; the pending process of “screening” and selecting some 200 
Hearing Examiners under the Act (34 A.B.A.J. 847; September, 1948); the administra- 
tion, regulation and discipline of practitioners before the federal agencies; the new 
movement for uniformity in rules of procedure for the agencies, to which Chief 
Justice Vanderbilt, of New Jersey, gave his primary attention at the Seattle meeting; 
and the need that Congress be vigilant in assuring that the substance and reality of 
adequate judicial review, vouchsafed by the Act, shall not be whittled away, impaired, 
or withheld, by Courts or agencies. The last of these is a subject on which Presi- 
dent Frank E. Holman had made clear the attitude of our Association in his “pre- 
induction” statement to the Journal (34 A.B.A.J. 757; September, 1948) and again on 
page 927 of this issue. 

Senator Wiley’s address was forward-looking and notably significant. .Our mem- 
bers will be grateful to him for selecting our meeting as the occasion and forum for 
making such a statement by way of forecast of further measures for assuring justice 


and fair play for the millions of our people whose lives and work are vitally affected 
by the administrative agencies. 


* Reprinted from American Bar Association Journal, October, 1948, pp. 877-8U- 
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The problem I am to discuss with you is a challenging one—continu- 
ous improvement in administrative justice. We cannot approach it with 
fears or doubt or anxieties. Rather it is for us to demonstrate real 
leadership, by confidence and faith in the future of American administra- 
tive justice. We have faith that each of you will prove adequate to 
your task in the new frontier of administrative law which is only begin- 
ning to develop but which is already of tremendous significance to 
American law and to all of American society. 

Before we get to the heart of our subject, I wish to present a few 
brief comments regarding the general challenge to you and to me in 
these times. You know that from every side today we hear voices of 
gloom, of dissatisfaction, of discontent. There are those who would 
stampede the thinking of our country into chaos and confusion. In every 
age there have, of course, been serious problems. Today it is the prob- 
lem of high prices and the problem of America’s relations with Russia. 
In former years other problems proved the principal challenges. Yet, 
many times, as I have looked from my window in the Senate Office Build- 
ing in Washington, I have been impressed by the fact that our great 
Capitol has survived not one great problem, but dozens of problems 
throughout its history. 

There come to mind the words of the philosopher that ‘‘all things 
pass with time.’’ Yet the republic remains stronger, sounder than ever 
before. Sometimes, if you and I get a bit weighted down with the bur- 
dens which seem to press upon us, we might remember that fact and 
remember that the battle ‘‘is not ours but the Lord’s.’’ So let us stand 
fearlessly fronting the challenge of this day—clear-eyed and with clear 
vision. Even the battle for improvement in administrative justice is 
in a sense the Lord’s battle. Why? Because it involves the freedom of 
human beings. It involves their pursuit of happiness, the right and 
privilege to make for themselves a more abundant life, free insofar as 
possible from government regulation, but where government regulation 
proves necessary, free to deal with such regulations in a systematic, 
orderly way—a way in which the administrators of those regulations 
prove to be servants of the people rather than try to be ‘‘little Caesars’’ 
or masters of the people. 


Administrative Agencies as an Expanding Field of Justice 


You and I know that ours is a dynamic legal system, not a static 
system. From every one of our State legislatures and from our national 
legislature pours a continuous stream of laws. Many if not all of these 
laws involve execution or a change in execution by some administrative 
agency. Laws do not implement themselves. It requires human beings 
to fulfill them, to interpret them, to define them for the people in the 
grass roots of America. 

There is hardly a single important bill passed by the 80th Congress, 
for example, which did not involve the actions of some administrative 
agency—the Atomic Energy Commission, the Selective Service Adminis- 
tration, the Office of Housing Expediter, the Treasury Department, the 
Labor Department, and every other government instrumentality. It is 
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important for every legislator to remember that ultimately the words of 
the laws that he helps to write and enact will have some impact upon the 
individual citizen. Will it be a fair impact or an arbitrary one? Will it 
be helpful or harmful? Will it be puzzling or clear? Will it be simple 
to administer or difficult? 


Dangers of Arbitrary Administration of the Laws 

The legislator must always be on his guard—but so, too, must the 
administrator. We must make sure that the administrator fulfills the 
letter and the spirit of the Congressional mandate. Too often in the 
past, administrators have chosen to disregard the Congressional mandate, 
to twist, to distort, to misinterpret that will of the people as expressed by 
Congressional legislation. 

We know too that even for those administrators who try honestly to 
do a fair and efficient job in accordance with legal requirements, they 
face the problem of bureaucratic ‘‘dry rot’’ which seems to be a perpetual 
problem of government, whatever its form. We, a nation of 143,000,000 
people have a federal establishment of 2,250,000 employees. Always, in 
every government, there are tendencies for federal employees to become 
dictatorial or tyrannical if their power is not appropriately , checked, 
defined and delimited. This is a part of the great American system of 
checks and balances—balances between the legislative branch which 
makes policy and the administrative branch which executes it. Unless 
there are these checks and balances, unless Congress keeps close tabs on 
how the legislation it writes is fulfilled, then ‘‘government by law” 
becomes replaced by ‘‘government by men”’ and the legislation which was 
supposedly for the freedom and prosperity of our citizens becomes a 
mockery, a farce, and an instrumentality for their enslavement. 


Administrative Procedure Act Leaves Further Steps To Be Taken 

A tremendous milestone was reached when Congress passed the Ad- 
ministrative Procedure Act in the 79th Congress. You are aware of the 
long and conscientious labors performed not only by the members of 
Congress, but by leading representatives of the American Bar Associ- 
ation, by government officials, and by others, who sought to make that 
law an instrument of checks and balances, an instrument for legal 
progress rather than for legal stagnation. 

But the Administrative Procedure Act, like the very evil which it 
sought to correct, requires administration itself, interpretation and im- 
plementation. In fact, there were four basic steps involved in this 
process : 

(1) The proper interpretation and enforcement of the Administra- 
tive Procedure Act; 

(2) The appointment of ‘‘qualified and competent Exzaminers’’ to 
hold hearings and make or recommend decisions in formal administra- 
tive cases ; 

(3) The adoption of an adequate statute regulating admissions to 
administrative practice, fixing or providing a means for fixing the stand- 
ards and ethics of administrative practice, and providing disciplinary 
machinery ; and 
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(4) The formulation and adoption of uniform rules of adminis- 
trative procedure for federal agencies. 

I have already briefly discussed the general problem of (1). Later 
on I will mention a fifth significant problem. Now I shall take up item 
(2) relating to the appointment of the corps of ‘‘qualified and compe- 
tent’’ hearing officers for federal agencies, as defined under the Admin- 
istrative Procedure Act. 


Selection of Qualified Hearing Examiners Is a Task at Hand 


As you know, these Examiners are given unusual security of tenure 
as well as protection insofar as their compensation is concerned. They 
are to be appointed only through Civil Service examination and must 
meet the special requirements that are implicit in the Administrative 
Procedure Act. Generally speaking, they will be independent judicial 
officers. 

The Civil Service Commission has made considerable strides toward 
the appointment of this immense corps of officers. It has done so in a 
number of steps: (a) It appointed an Advisory Committee composed 
largely of government representatives; (b) it received recommendation 
of that Advisory Committee; (c) it proceeded to hold an open hearing 
regarding Examiner qualifications; (d) the Commission issued skeleton 
regulations regarding the Hearing Examiner appointments; (e) it 
issued Examining Circular EC-17 in which it set forth qualifications on 
general and special experience; and (f) it appointed a distinguished 
Board of Examiners who are to determine two questions: (1) Which of 
the incumbent hearing officers are to be retained, and (2) what outside 
applicants should be deemed qualified to fill such vacancies as may exist. 


Hearing Examiners Will Perform Functions Equal to Those of Courts 


You are familiar with the outstanding competence of this Board of 
Examiners, which is composed exclusively of leaders from outside the 
federal government—State Supreme Court justices, eminent lawyers, and 
others. All told, the members of the Board total fifteen and work on a 
regional basis. They are confronted with the problem of the filling of 
around 200 Hearing Examiner positions. It is my understanding that 
the Board intends to complete its duties well before the end of this calen- 
dar year. 

I would not presume to present any final conclusion regarding the 
ultimate decisions of the Board. You and I have every hope that the 
outstanding caliber of the Board will be reflected by the outstanding 
caliber of its decisions, meaning that the nation will secure a corps of 
Hearing Examiners who will possess those qualifications—competence, 
efficiency, objectivity, fairness, loyalty to the American way of life and 
the American system of free enterprise—which are so urgently required 
for these outstanding posts. 

I need not impress upon you the fact that these Examiners will 
determine the course of justice in cases which will actually be equal to 
or of greater consequence than those which come up before federal trial 
Courts. If these Examiners measure up to the high standards which we 
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hope they will, they will impart an improved tone to the whole admin- 
istrative process. 


Regulation of Administrative Practitioners Is an Important Pending 
Measure 


Coming now to (3) I would like to set forth the history of Congres- 
sional consideration of this matter of the regulation of administrative 
practitioners. In the 80th Congress, the House of Representatives took 
the lead by holding extensive hearings on H.R. 2567. At the same time, 
a Committee print of the same bill was prepared for the study of my own 
Senate Judiciary Committee. Later on the House Judiciary Committee 
redrafted H.R. 2567 into a new bill known as H.R. 7100. Of course 
when the 8lst Congress convenes next January, this bill, or one very 
similar to it, will be dropped back into the hopper. 

Undoubtedly most of my listeners have already read the details 
of this proposed measure in the JourNau. I therefore only briefly sum- 
marize it as to four principal points: 

(1) The simplification of requirements for the admission of lawyers 
to administrative practice ; 

(2) The prescription of requirements for the admission of non- 
lawyers to practice in informal cases; 

(3) The application of rules and standards of professional ethics 
for lawyers and non-lawyers alike in this field; and 

(4) The devising of a system for discipline of administrative 
practitioners. 

Each of these constitutes a very worthy and far-reaching objective 
and one toward which the organized cooperation of the Bar will have a 
very important effect. 


The Urgent Need for Uniform Rules of Practice 


I have thus far discussed all of the matters which have a certain 
amount of legislative history. We come now to perhaps the most im- 
portant and challenging phase of our subject; namely, the formation of 
uniform rules of practice for administrative agencies. This constitutes 
the very essence of what the American Bar has been seeking for nearly 
twenty years. Prior to this meeting it has not been publicly discussed, 
although it is quite obviously a climax to the recent efforts for improve- 
ment of the administrative law system. In fact, it is a climax to the 
effort at rule-making which began in 1934 when formulation was begun 
of the Uniform Rules of Civil Procedure for the federal trial Courts. 

Uniform rules of administrative practice and procedure are actually 
more necessary than even in the judicial system. Administrative agen- 
cies have country-wide jurisdiction over 145,000,000 people. On the 
other hand, our federal Courts, although dealing with matters of utmost 
significance, have primarily a local jurisdiction. Just contemplate for 
a moment the fact that we have sixty or seventy important federal regu- 
latory agencies and that lawyers in dealing with them confront sixty or 
seventy different sets of rules of administrative practice, in their efforts 
to practice federal administrative law. Each of these sets of rules vary. 
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Some are detailed; some are fragmentary, even to the point of virtual 
non-existence. 


Turmoil and Confusions Result from Diversity in Rules 


The effects of such extreme diversity are obvious. In the first place, 
administrative justice becomes far more expensive than it should be 
otherwise—expensive in time-processing, in manpower. To keep abreast 
of the diversified administrative system proves discouraging to anyone, 
even the most experienced administrative lawyer. In fact, this extreme 
diversity has deprived many people of the representation they are 
entitled to from the Bar in administrative cases. 

Secondly, diversity causes constant turmoil and confusion. When 
you look at the situation, you see a picture of details changing here in 
one agency, topics being added there in another agency—whole rule 
books being rewritten sometimes without apparent plans. The volumi- 
nous pages of the Federal Register record this chaos of diversity as the 
stream of new regulations, amended regulations, substituted regulations 
pours on. 

We are not striving at uniformity merely for the sake of uniformity. 
We do seek order out of chaos, but not at the expense of such diversity 
as may actually be necessary because of the peculiar nature of particular 
agencies. We know that there is a tremendous degree of uniformity that 
must reasonably and justifiably be obtained so that lawyers will know 
better how to proceed to secure or define the rights of their clients. When 
we have attained this objective of reasonable wniformity, we will have 
taken a vast step in getting the mystery, the discouragement, the frus- 
tration out of administrative law operations. What we will be doing in 
effect is translating the fundamentals of the Administrative Procedure 
Act into the operating details of the administrative process. 


Obstacles to Uniformity Can Be Overcome 


You and I know of the tremendous number of obstacles confronting 
us as we seek reasonable uniformity. We know the difficulties involved. 
We know the diversity of such matters. But after all, all of the Courts 
themselves handle a diversified business; yet they find uniform rules 
helpful. The Bar handles a tremendous diversity of cases, yet it finds 
uniform rules helpful. Why, then, should not the rule of uniformity be 
applied insofar as possible to administrative agencies and practitioners? 


Judicial Review Is Imperative for Vitality of the Act 


We have discussed four phases of the Administrative Procedure Act. 
I have referred previously to a fifth phase. It is the matter of judicial 
review—the imperative means by which full vitality shall be given to 
the provisions of the Act by the Courts. Not long ago, I received a very 
fine letter from the distinguished Editor-in-Chief of the American Bar 
Association Journal, Judge William L. Ransom, with whose invaluable 
services you are all familiar. Judge Ransom pointed up this problem 
by urging legislative assurance to our citizens of 
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the substance and reality of plenary review by law-governed Courts. 
‘‘ Judicial abdication and agency manipulation’”’ are defeating and 
denying the intended actuality of review. 


I wish, in turn, that time permitted me to amplify on the tremen- 
dously significant matter which he raised, but in this instance, as in the 
instance of other important phases of the Act, we must defer considera- 
tion because of lack of time. 

Although we are seeking the improvement of administrative justice, 
we do not want to do it at the price of complicating legal affairs. On the 
contrary, we are seeking simplicity, knowing that simplicity usually 
constitutes the key to improvement in our entire judicial and adminis- 
trative system. 

Every time we are able to cut the complicated ‘‘dry rot’’ that ac- 
cumulates in administrative law, we free that many government em- 
ployees from working under the burden of that rot. We free lawyers 
and their clients to do other creative work and engage in their business 
or legal activities toward other ends. Thus we increase in effect the 
manpower potential and the production potential of the nation. 

Human law is a human mechanism, subject to change by human 
beings. As the race grows and develops, it reflects growth and develop- 
ment in law. Static law suggests a frozen society. Law, like every other 
thing human, should with judgment and vision be altered to meet chang- 
ing conditions. Free men are best able to meet a changing world because 
they have learned to subject themselves to their own laws. 

I end on this note of the great frontier which awaits—the legal and 
administrative frontier challenging us, beckoning us to set new standards 
of uniformity, of simplicity, of clarity, of efficiency. Here in this great 
city of the Northwest, we can see the meaning of the new frontiers 
clearly. But throughout our entire land, there is a legal and administra- 
tive frontier, as well as an economic, political and social frontier. To the 
American there are always horizons ahead, beckoning him onward. We 
say of the generations that preceded us: ‘‘They were adequate to the 
tasks that they faced.’’ 

May it be said of us by the young lawyers of today and the unborn 
lawyers of tomorrow, and by the unborn citizens of the America of the 
future: ‘‘They were adequate to the challenge of their time. May we 
continue blazing paths in our frontier of today.’’ 
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Administrative Procedure: 
Shall Rules Before Agencies Be Uniform? * 


By Artuur T. VANDERBILT, Chief Justice, 
Supreme Court of New Jersey. 


For almost a year, aided by scores of judges and literally thousands 
of lawyers, I have been working on rules of practice, procedure and ad- 
ministration of all the Courts of New Jersey. A week from tomorrow 
three new Courts will replace nine old ones. Simplified rules, modelled 
largely on the federal rules, will supersede a diversity of rules. 

This experience has quite naturally made me think: Why so many 
administrative agencies? Why in particular so many affecting a single 
industry? And why different rules of procedure for every agency? 
Federal administrative regulation of railroads, for example, involves 
many agencies. The Interstate Commerce Commission is popularly as- 
sumed to have exclusive jurisdiction over railroad affairs. But in the 





One of the most dynamic and remedial undertakings by our Association, an- 
nounced and explained at the Annual Meeting, is that which will explore, draft, and 
in good time accomplish, the practicable extent of uniformity in the rules of pro- 
cedure and practice to be applicable to federal administrative agencies, by way of 
implementing and supplementing the Administrative Procedure Act sponsored by 
our Association. At this initial stage, difficulties and problems—for example, as to 
the practicable extent of uniformity—are explored, along with the manifest need for 
early and substantial progress toward uniformity, which has been accomplished as 
to the rules in the federal trial Courts, as well as in many State Courts. 

After Senator Alexander Wiley, Chairman of the United States Senate Com- 
mittee on the Judiciary, and Senator Pat McCarran, ranking minority member of 
that Committee and stalwart sponsor of the McCarran-Sumners bill which became 
the Administrative Agency, had given legislative background and ably discussed 
numerous specific proposals for curbing further the abuses in administrative law 
and federal agency procedures, Chief Justice Vanderbilt fired the “opening gun” in 
what may be a long, hard fight for practicable uniformity in agency practice and 
procedures. His address before our Section of Administrative Law will be read and 
studied with interest by all lawyers who have to deal from time to time with federal 
agencies. 

The principle or objective of uniformity in rules governing agencies so numerous 
and diverse in their present procedures is one thing; the extent of practicable and 
desirable uniformity, and the means and time-schedule of obtaining it, are another. 
Faithful to our Association’s tradition and practice of hearing and weighing opposing 
or differing views, the Section of Administrative Law listened also most profitably to 
a strong and specific statement by Professor George T. Washington, Assistant Solici- 
tor General of the United States, who presented very concretely many of the prac- 
tical problems and difficulties which will be encountered in the quest for uniformity 
in rules and practice and will undoubtedly receive full consideration by draftsmen 
and legislators. Professor Washington has promised the Journal that we shall have 
a revised text of his paper in time for our November issue, and we commend it in 
advance to those who now read the presentations made by Senator Wiley and Chief 
Justice Vanderbilt. 


06 Reprinted from American Bar Association Journal, October, 1948, pp. 896-8, 
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field of railway labor, there are also the National Mediation Board, the 
Railroad Adjustment Board,? the Railroad Retirement Board,® and nu- 
merous ‘‘emergency boards’’ appointed specially for strike cases under 
the Railway Labor Act. The Post Office Department has important 
jurisdiction with respect to railway mail transportation. The Office of 
Defense Transportation (still in existence) continues to exercise im- 
portant controls. In times of war or other emergency various temporary 
agencies have jurisdiction over such matters as allocations of materials 
for operating or construction purposes. In peace various federal agen- 
cies are involved in such matters as granting permits for railroad radio 
communication, in which connection the Federal Communications Com- 
mission must act. The Department of Justice enforces against railroads 
various criminal statutes of a regulatory character and in recent years 
has brought anti-trust prosecutions. And then, because the federal 
government is a large business operation, a host of federal contracting 
officials under various laws call upon railroads to perform what would 
otherwise be commercial operations. 


Duplicate and Overlapping Federal Agencies and Regulation 


Another interesting, and in some ways more perplexing, example of 
truly duplicate and overlapping federal regulation is to be found in the 
field of food, drugs, and cosmetics. Three agencies have jurisdiction 
over the same things. In the matter of advertising, the Federal Trade 
Commission exercises administrative jurisdiction and issues orders to 
cease and desist from representations in advertising deemed untrue, un- 
fair, or misleading. The Post Office Department does the same thing 
through so-called ‘‘fraud orders,’’ if the use of the mails is also involved 
as it almost invariably is. The Food and Drug Administration under 
the Food, Drug, and Cosmetic Act trebles the regulation by causing the 
institution of proceedings respecting allegedly untrue or misleading rep- 
resentation on labels or accompanying literature; but here the cases are 
systematically investigated and worked up administratively, and then 
submitted to Court and jury for decision. 

Hence, in this field, one who markets a drugstore product, for exam- 
ple, may be subject to administrative investigation by three agencies, to 
administrative orders by two, and to judicial proceedings at the instance 
of a third. In one respect, at least, the judicial proceedings administra- 
tively brought are more burdensome than the administrative order pro- 
ceedings, because they are often multiple in nature and may involve the 
same private party in dozens of actions in different judicial districts re- 





1The Mediation Board certifies collective bargaining representatives, mediates 
disputes between employees and carriers, and performs other similar functions. 

2 The Railroad Adjustment Board decides employees’ contract claims under 
agreements entered into between carriers and the collective bargaining agents of 
their employees. 

8 The Railroad Retirement Board administers the retirement system for em- 
ployees and determines claims for benefits thereunder. 

4 The “emergency boards” are called upon to make reports and recommendations 
during the statutory “cooling off” period preceding railroad strikes. 
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specting the same product. These are matters which have doubtless been 
receiving the attention of the Hoover Commission. Complicated rules of 
procedure, however, can be almost as burdensome as conflicting and 
multiple jurisdictions—and as outmoded. 


Administrative Law Development Needs To Be Conformed to the Law 


Administrative law has been rightly called the outstanding legal 
development of the twentieth century. Its place in that regard, in our 
times, is comparable to the expansion of legislation in the nineteenth 
century and the growth of equity in the eighteenth. As a matter of 
fact, it was those developments of the two previous centuries which 
formed the legal groundwork for administrative law. For legislation 
gives us modern administration. It creates agencies, endows them with 
what regulatory powers they have, prescribes broadly the methods by 
which they must operate, and limits the scope of their activities. And 
the great equitable concepts have furnished the goal of an adaptable 
form of justice in which the merits of controversies are placed above 
form and circumstance.® 

Although our present-day administrative law is to be linked with 
centuries of legal developments which pass by other names, the matter is 
not to be rested on that academic level. Like equity in the other cen- 
turies, administrative law is new in ours. Like equity in the last cen- 
tury, it still remains for administrative law to be fully absorbed into the 
body of our legal institutions. Unless it is to linger as a sort of quasi-law 
or alien intruder, it must be taken into the family, as it were, and made 
to bend to our tasks and customs. 


Two Phases of Bringing Administrative Law into Our American 
System 


In recent years we have witnessed two phases of development in the 
direction of bringing administrative law into line with our American 
ways. We first had ten years of studies. The American Bar Associa- 
tion led the way through the establishment and activities of its Special 
Committee on Administrative Law in the 1930’s. In 1937 the President’s 
Committee on Administrative Management made significant recommen- 
dations. Senate hearings in 1938 dealt with the proposal to create an 
administrative Court. The years 1939 and 1940 saw the movement which 
led to the passage and presidential veto of the Walter-Logan bill. That 
led, in turn, to the creation of the Attorney General’s Committee on Ad- 
ministrative Procedure, its extended studies, and its final report in 1941. 
Although the several legislative proposals which followed were cut short 
by the exigencies of war, enough had been done to demonstrate that 
something more required doing when the times permitted. 

With the end of the shooting phase of World War II in sight, Con- 
gress began the reconsideration of legislation dealing with the forms 





5See Rochester Telephone Corp. v. U. S., 307 U. S. 125, 142; Morgan v. U. S.; 
34 U.S. 1, 14-15; U. S. v. Morgan, 307 U. S. 183, 191. 
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and methods of federal administrative law. In 1946 each house of Con. 
gress unanimously adopted, and the President approved, the Admin. 
istrative Procedure Act which by its terms became, or is to become, effec. 
tive in 1946, 1947 and 1948.° 


Second Phase of Bringing Administrative Law into Line with Our 
Institutions 


This statute inaugurated what I think will be readily observable as 
the second phase of development in bringing administrative law into 
line with our institutions. Among other things, there was left unsettled 
the problem respecting admissions to administrative practice—a matter 
which has been receiving subsequent legislative attention.” 

Secondly, examiners are yet to be unconditionally appointed under 
the Administrative Procedure Act—a task which awaits the report of 
the Board of Examiners designated by the United States Civil Service 
Commission. Each of these two matters, in very different ways to be 
sure, is related to the legislative policy inaugurated by the Adminis- 
trative Procedure Act. 


Uniform Rules of Administrative Procedure a Third Task 


And there is a third related matter, uniform rules of administrative 
procedure, which I desire to discuss. Before I do that, however, I wish 
to recall to your attention another line of legal development which began 
in the 1930’s.8 You will remember that in 1934, after more than twenty 
years of urging by the American Bar Association, Congress—without a 
dissenting vote—authorized the formulation of uniform rules of civil 
procedure for the trial Courts of the United States. That project also 
resulted in the union of practice and procedure in both law and equity. 
In 1938 a similar project was proposed for the field of criminal law.’ 
As a result we now have uniformity of practice and procedure in such 
diverse fields as law, equity, admiralty, and criminal law, in all their 
variations and complexities. I mention these rule-making projects in 
the field of judicial procedure for two reasons—first, because they show 
that our law is developing in the direction of consolidating and simpli- 
fying its methods of operation, and, secondly, because it is my theme to- 
day that the same should be at least as desirable in the field of adminis- 
trative justice. 





8 On the assumption that the year 1948 will see the unconditional appointment of 
Hearing Examiners as a result of the work under way by the Board of Examiners 
designated by the Civil Service Commission. 

7 See H. R. 2657 and H. R. 7100 of the 80th Congress, the hearings thereon, and 
the statement of Sub-committee Chairman Gwynne in the Congressional Record for 
August 4 at pages A5074-A5078. 

8 For more than 100 years there had been uniform rules of procedure in equity 
and admiralty. 

®Previously uniform rules of criminal procedure after verdict had been 
prescribed. 

















NOVEMBER, 1948 163 





Uniformity in Administrative Procedure as a Logical Development 


With this background, uniformity of practice and procedure in the 
area of our federal administrative law, it seems to me, is a natural and 
logical development. It may be viewed either as one more step in the 
making of uniform rules begun in 1934 or as the final step in the phase 
of legal consolidation begun by the adoption of the Administrative Pro- 
cedure Act. Perhaps it is a bit of both. Certainly it has its roots and 
analogies deep in our legal system, and obviously it would culminate the 
reforms advocated in the studies I have mentioned and legalized by the 
act of 1946. 

Since utility is the keynote of today’s legal philosophies, I presume 
we should first consider how uniform rules of federal administrative 
procedure will benefit either the people, their government, or the two 
jointly. In mentioning this phase of the matter, I shall not regard my- 
self as required to defend law as against anarchy, rule as against discre- 
tion, or uniformity as against disparity. I take it that we may assume 
that simplicity is a good thing if it is feasible. 


Knowledge and Certainty of Rules Will Benefit the People 


Secondly, I trust we may assume that knowledge and certainty of the 
tules will benefit those who are regulated. Put these two things to- 
gether and you have the reason why feasible simplicity of rules of admin- 
istrative procedure will aid those who are regulated by conveying to 
them both knowledge and certainty. For when the procedures of nearly 
a hundred federal agencies?® are not only meaninglessly diverse but 
changing week by week, enlightened only by the feeble glow of the 
Federal Register, clients and lawyers alike can have only an imperfect 
knowledge and no practical certainty of the ways of federal regulatory 
agencies. 

To be sure, great strides have been made through the Federal Reg- 
ister Act and Section 3(a) of the Administrative Procedure Act. Pur- 
suant to the latter, federal agencies have now for two years been restat- 
ing their rules of practice and procedure. As anticipated, these are 
helpful to those who specialize. But their diversity still baffles both the 
general practitioner and the citizen who becomes involved, or whose 
business keeps him involved, in administrative processes. Moreover, 
unlike Court procedure, the citizen is often directly subject to continuing 
personal contact with administrative agencies. The administration of 
the revenue laws is a good example. And, while there are at most but 
few Courts in any judicial district, a hundred federal regulatory agencies 
may operate there because their jurisdiction is nationwide. 


Two Paramount Reasons for Uniformity of Rules 


Viewing the question from the standpoint of the government and 
the governmental agencies themselves, I believe there are at last two 





10 The number varies according to the method of counting. See notes | and 2 
of the final report of the Attorney General’s Committee on Administrative Proced- 
ure. 
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paramount reasons why feasible uniformity of rules of regulatory prac- 
tice and procedure would be an aid rather than a hindrance. In the first 
place, uniformity and simplicity are of as great aid to government 
officials as they are to private lawyers. As a matter of fact, since the 
government is a giant organization, whatever simplifies and makes under- 
standable its operations to those who serve in that organization is some- 
thing that no far-sighted administrator can afford to overlook. 

And even if administrators prefer unnecessary complexity, the pub- 
lic has an overriding right to any efficiency obtainable through uni- 
formity of methods, procedures, and practice. Of even more importance 
is the fact that feasible uniformity and simplicity will improve govern- 
mental public relations. It is just as important for governmental pro- 
grams and agencies to have good public relations as it is for a member 
of Congress to have the approval of a majority of his constituents. The 
lack of public support is as fatal to the one as to the other. The history 
of some of our recent war agencies is proof of this. 

You will note that I have been speaking of feasible uniformity and 
simplicity. Of course there will be immediate objection on the ground 
that administrative operations are too diverse, too complex, and too 
variable for subjection to uniform rules of practice and procedure. I 
hardly think so. For every type of administrative process, we have 
many judicial counterparts in one form or another, ranging from cor- 
porate reorganizations to the administration of water rights. Further- 
more, we now know, as we did not ten years ago, a great deal about how 
administrative operations fall into a few basic categories. That knowl- 
edge has been gained in good part through the studies already mentioned, 
and through subsequent research and comparison that has been going on 
along many fronts." 

In any event, I do not suggest that some one or more persons devise 
a theoretical set of rules of practice and procedure from a priori concep- 
tions. Study will be necessary, but it will not be too difficult. As I have 
said, the federal administrative agencies have been revising their rules 
of practice for two years pursuant to the command of Section 3(a) of the 
Administrative Procedure Act. Those sets of rules may be laid side by 
side and compared. We may then supplement, so far as necessary, our 
present knowledge of the problems of particular agencies or processes. 
We shall thus be in a position at least comparable to that of the com- 
mittees who have devised uniform rules for the numerous Courts and 
almost endless variety of law suits. 

Moreover, it is not even necessary that we determine in advance 
whether there should be uniform rules or merely model rules. While I 
believe that uniformity will be shown to be feasible and desirable, even 
if it were not, we may still formulate model rules as suggestions upon 
which agencies may fashion their actual rules. A desirable degree of 
uniformity may be achieved thereby through voluntary action, if manda- 


11 The law reviews appear to have turned from studies of operations as they 
are to a consideration of abstract problems of administrative justice, particularly 
in their relation to the terms of the Administrative Procedure Act. Congress an 
the Hoover Commission, however, are continuing studies of actual operations. 
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tory uniformity should seem impracticable. But let me say again that 
I do not believe that uniformity will be shown to be impracticable, or 
even that the issue will lie between uniform rules and model rules. If 
formulated and promulgated, uniform rules should probably reserve to 
individual agencies—just as is now reserved to each federal trial Court 
—authority to supplement the uniform rules. Thus the system of uni- 
form administrative rules of procedure, as in the case of judicial rules 
of procedure, may be made to provide the necessary flexibility and 
individuality. The situation will thus be reduced to a matter of in- 
formed judgment on the part of those who frame the uniform rules. 


The Differentiation of Several Basic Types of Agency Operations 


Investigation of the feasibility of uniform rules of administrative 
procedure leads immediately to the differentiation of the several basic 
types of administrative regulatory operations. Both the studies pre- 
viously mentioned and existing legislation recognize them. There is 
rule-making and there is adjudication, with licensing as a special kind 
of the latter. All differ according to whether or not there is a statu- 
tory requirement of an administrative hearing upon which official judg- 
ment must be based. But surely these differences can, and will, be 
recognized in any set of uniform rules which may be proposed. I believe, 
too, that such rules should cover the mechanics of judicial review to the 
extent that existing Court rules do not adequately deal with the subject. 

‘*But,’’ some critic is bound to say, ‘‘What are you going to put 
into your uniform rules?’’ There will, of course, be fears in some 
quarters that administrative independence or freedom of action will be 
impaired. Certainly independence of judgment should not be disturbed. 
But freedom to act meaninglessly to the increased diversity, complexity, 
and the confusion of practice and procedure would and should be curbed. 


What Will be Contained in Uniform Rules 


Yet it is a fair question to ask what will be contained in these uni- 
form rules of administrative procedure. We can indicate their scope. 
They would include such matters as service of administrative process, the 
fling of papers, computation of time, and the form and style of docu- 
ments. Just as there are rules of pleading for Court cases, there should 
be something similar for the less formal field of administrative justice. 
A standardized motion practice is badly needed. For ‘‘formal’’ admin- 
istrative processes there should be at least the rudiments of pre-trial 
procedure, perhaps the subject of parties and intervention can be regu- 
larized, and certainly deposition procedure can be standardized. Pro- 
cedure for the submission of evidence in written, rather than oral, form 
may be fostered.12 The vexed subject of subpoenas should be reduced to 
wiformity. Simple directions could be stated respecting the handling 
of different forms of evidence, offers of proof, and so on. Perhaps the 
subject of exceptions to examiners’ reports may be amplified for the 
benefit of agencies and private parties alike. Procedures for rehearings, 


12 See final report of the Attorney General’s Committee, page 69. 
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reopenings, and reconsideration of cases surely could be stated more 
meaningfully than at present. These and others like them indicate what 
I have in mind. 


Who will Make Uniform Rules and by What Authority? 


But it may be asked: ‘‘Who will make these uniform rules and by 
what authority will they be promulgated?’’ Let me answer these ques- 
tions in reverse order. 

I am not going to assume or to argue that uniform rules could be 
made binding upon both departmental and independent agencies without 
a special statutory basis. Perhaps it is true that merely model rules 
could be studied and published upon the authority of the Chief Exeeu- 
tive alone. But since we should seek in my judgment uniform and bind- 
ing rules if possible, statutory authority should be secured. Such a 
course will also add greatly to the dignity of the project and its accept- 
ance in and out of government. Of course, investigation might be 
started in anticipation of legislation as an exploratory move. But ulti- 
mately, I think, a simple statute will be necessary, in which care is 
taken to state the scope of the project and all the other things necessary 
to make it effective. 

Lastly, it remains to be considered who should perform this task and 
how. Perhaps these are the most difficult questions of all. You will 
recall that the uniform rules of judicial procedure were drawn by con- 
mittees, subject. to the ultimate approval of the Supreme Court. The 
responsibility of the latter was fitting in those cases because it was 
judicial procedure in the federal Courts that was being reduced to a 
uniform and simple system. But here we propose to deal with adminis- 
trative procedure. 

In another respect, however, we can well borrow from past experi- 
ence in judicial rule-making. There committees of practitioners, govern- 
ment representatives, and scholars had the first responsibility. They 
were aided by information and suggestions from voluntary committees 
of various professional organizations. The mixed committee idea should 
be a fair, if not the only, approach here. Perhaps legislative repre- 
sentatives should be added. 


A Statutory Commission Aided by Bar Organizations and Government 
Agencies 


A statutory commission of that character, aided by specialized com- 
mittees representing private organizations and government agencies, 
may be the simplest answer. As in all such things, the fairness of its 
composition and ability of its membership will perhaps be more im- 
portant than operating details. Such a commission may make its final 
report to the Chief Executive, as head of the administrative branch of 
the federal government, as well as to the Congress. Both should have a 
voice in the final acceptance or modification of the proposed uniform 
rules, thereby further safeguarding both governmental and public 
interests. 

I submit that simplified and uniform rules of administrative pro- 
cedure (1) will benefit both private interests and government agents and 
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agencies, (2) they should be adopted only to the extent study shows them 
to be feasible and in any event they should permit individual agencies 
to supplement them in their details, (3) they must differentiate between 
different forms of administrative operations and contain only matter 
relating to procedure and practice rather than substance, and (4) they 
night be formulated by a statutory commission composed of representa- 
tives of both governmental agencies and duly interested private parties. 
The Bar should welcome it as a means of bringing administrative prac- 
tiee within the reach of the general practitioner. The government 
should welcome it as a means of fostering necessary good public rela- 
tions, if nothing more. And the Courts might well welcome anything 
which generates more light and less heat in the field of administrative 
law. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, JR. 


Chairman, Memorials Committee 


Joseph J. Brannick, A. T. M., The Linen Thread Company, Inc., 
418 Grand Street, Paterson, N. J. (10-31-48) 


John I. Cosgrove, Attorney-at-Law, 54 Broad Street, Charleston, 
§. C. (October, 1948). 


Harold P. Felton, P. O. Box 45, Ansonia Station, New York 23, N. Y. 
(1-18-48). 


Maurice F. Lennon, The Greyhound Corporation, 2737 Board of 
Trade Building, Chicago 4, Illinois. (8-15-48). 


John J. McGreal, The Pennsylvania Railroad Company, Pennsyl- 
vania Railroad Station, New York, N. Y. (10-17-48). 


Townsend, Frank B., Minneapolis Traffic Association, 164 Grain 
Exchange Building, Minneapolis 15, Minnesota. (11-10-48). 


Ralph L. Shepherd, Secretary-Manager, Seattle Traffic Association, 
215 Columbia Street, Seattle 4, Washington. (11-11-48). 


Charles R. Webber, (Retired) formerly with Baltimore & Ohio Rail- 
road, Baltimore, Maryland. (no further information) 


Carver W. Wolfe, Attorney-at-Law, 70 Pine Street, New York, 
N. Y. (April, 1948). 
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PATRICK JOSEPH FARRELL 


Hon. Patrick J. Farrell, former Interstate Commerce Commissioner, 
passed away at Washington, October 22, 1948, long to be remembered 
for his keenness of mind, stalwart integrity, marked fearlessness, and 
vigorous opinions. Mr. Farrell was born at Stansford, Quebec, May 10, 
1861, and was brought to the State of Vermont by his parents at an early 
age, where he was educated at Wells River Academy, and Newport 
Academy. 

A farmer’s son, his ambition led him to town where he learned 
telegraphy and became a bill clerk on the Connecticut River & Passump- 
sic Railroad at Newport, Vt., then in turn, operator, station agent, train 
dispatcher, and passenger conductor. In 1884 he became a student of 
law and at one period studied in the office of Charles A. Prouty, later 
Commissioner Prouty. Mr. Farrell was admitted to the Vermont Bar 
in 1887, and for a time thereafter was a railway postal clerk. He became 
chief clerk of the Railway Mail Service at Boston later, resigning to 
become a law partner of Mr. Prouty. He was employed at Portland, 
Ore., when Mr. Prouty was appointed to the Interstate Commerce Com- 
mission, but accepted a call from the latter to come to Washington, 
where, as Mr. C. A. Miller states in his ‘‘Lives of the Interstate Com- 
merce Commissioners,’’ he became confidential clerk to the new com- 
missioner. 

Then came promotions, Assistant Attorney, Attorney, Solicitor. 
He was the Commission’s first Chief Examiner, first Chairman of the 
Board of Reference, and first Solicitor of the Bureau of Valuation. He 
became Chief Counsel February 12, 1918, continuing in that office until 
June 7, 1928, when he became a commissioner. In 1933 he was the 
Commission’s Chairman. After the expiration of his term as commis- 
sioner, he became Assistant Chief Counsel, holding this position until 
his retirement. Mr. Miller, in the work above mentioned, says, ‘‘ His 
appointment to be a Commissioner added little, if anything, to his 
prominence. He had been so prominent in the law work of the Con- 
mission that he was well known to the judges of the country and to the 
Justices of the Supreme Court of the United States. He had guided 
through the courts most of the important cases arising under the Inter- 
state Commerce Act.’’ 

Mr. Farrell’s passing is occasion for very sincere regret to the many 
who remember him in the old days. 

















Rail Transportation 
By A. Rea Wiuuuiams, Editor 


FINANCE MATTERS 
G. M. & O. R. Co. Merger 


The Gulf, Mobile & Ohio Railroad Company has asked the I. C. C. 
for authority to absorb the Kansas City, St. Louis & Chicago Railroad 
Company’s properties into its system. The applicant owns all the out- 
standing capital stock of the Kansas City, St. Louis & Chicago, and 
proposes to liquidate that company. It would assume direct liability 
for its $2,092,800 of first mortgage 444% bonds. 





Lehigh Valley Mahaffie Act Application 


Examiner J. V. Walsh has recommended that the I. C. C. approve 
the application of the Lehigh Valley Railroad Company for a modi- 
fication of its securities, pursuant to the provisions of the Mahaffie Act. 
The case has been assigned for oral argument before the entire Com- 
mission on November 29, 1948. 





Maine Central Mahaffie Act Application 


The Maine Central Railroad has filed a petition with the I. C. C. 
under the Mahaffie Act, seeking authority to raise the par value of its 
5% preferred stock from $100 to $185 a share as a part of a recapitali- 
zation plan. The proceeding has been docketed as F.D. 16290. The 
plan as proposed involves the transfer of $85 per share, or $2,550,000 
from the surplus to the capital account. Currently the road’s surplus 
is in excess of $3,300,000. 





Missouri Pacific R. R. Reorganization 


Examiner Ralph H. Jewell has recommended further modification 
of the plan of reorganization of the Missouri Pacific Railroad Company, 
as approved by the Commission on July 4 and October 9, 1944, but set 
aside by the U. S. Circuit Court of Appeals for the Eighth Circuit on 
September 9, 1947. The previous plan provided for a new capitalization 
of $559,889,000. The Examiner recommends that this be increased to 
$608,942,.416, because of increased values of properties and potential 
earnings. The Examiner recommends that preferred stockholders be 
given three shares of new Class B common for each 7 shares of present 
preferred held. He recommends that the equity of common stock- 
holders be found to be of no value. 


— = 
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Wyoming Ry. Reorganization 


The appointment of R. E. McNally as trustee of the property of 
the Wyoming Railway Company, debtor, has been ratified by Division 4 
of the I. C. C. 





COURT DECISIONS 
Jurisdiction of Railway Labor Unions 


The United States Court of Appeals for the District of Columbia 
Circuit handed down an opinion on October 26, 1948, in BLFE v. 
Graham Et Al., holding that the U. S. District Court for the District of 
Columbia did not have jurisdiction to issue a preliminary injunction 
restraining the BLFE from discriminatory practices with respect to 
Negro firemen. The Court of Appeals held that the venue is in the 
U. S. District Court for the Northern District of Ohio, by reason of the 
fact that the BLFE headquarters is in Cleveland, Ohio. By reason of 
the amendment of the Judicial Code, effective September 1, 1948, the 
Court directed that the case be transferred from the District of Colum- 
bia to the Northern District of Ohio. 





Railroad Anti-Trust Suit—Lincoln Case 


In the Government’s anti-trust suit against the Western railroads 
and others, at Lincoln, Neb., U. S. District Judge John W. Delehant 
has entered an order giving the carriers until January 15, 1949 to file 
new pleadings and objections, in view of the Reed-Bulwinkle Act. In 
granting the extension, Judge Delehant said, ‘‘It must be obvious that 
the new statute and the steps within its contemplation to be taken by the 
carriers and the Interstate Commerce Commission will sharply restrict 
the scope of this court’s action.”’ 





FORMAL MATTERS 


Ex Parte No. 168 
Increased Freight Rates, 1948 


Order 


At a General Session of the Interstate Commerce Commission, held 
at its office in Washington, D. C., on the 4th day of October, A. D. 1948. 


Upon consideration of the petition in the above-entitled proceeding 
filed on October 1, 1948, by common carriers by railroad named therein, 
comprising all the class I railroads in the United States, and many rail- 
roads of other classifications, requesting the Commission to institute an 
investigation into the level of railway freight rates and charges, and to 
authorize the petitioners to increase their freight rates and charges 
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8 percent, with certain exceptions, as set forth in detail in appendix II 
to the petition, with permission to make such increased rates and charges 
effective at the earliest possible date, upon less than statutory notice, and 
for a general order modifying all outstanding orders of the Commis- 
sion to the extent necessary to enable the petitioners to make the pro- 
posed increased rates and charges effective, and for entry of appro- 
priate orders under sections 4 and 6 of the Interstate Commerce Act, 
and for other and further relief : 

It is ordered, That an investigation is hereby instituted into and 
concerning the reasonableness and lawfulness of further increases in 
freight rates and charges of petitioning carriers and intervening peti- 
tioners and that the investigation and the petition be, and they are 
hereby, assigned for hearing at Washington, D. C., before Division Two, 
on November 30, 1948, at the Departmental Auditorium, at 10 A. M. 
United States Standard Time; 

And it is further ordered, That the proceedings be governed by the 
Special Rules of Practice hereto appended, in addition to the General 
Rules of Practice Before the Commission. 


Notice 


On November 2 the Commission issued the following notice: Upon 
consideration of the motion, filed October 12, 1948, by the railroads for 
an immediate interim increase in all freight rates and charges of 8 per- 
cent (with certain exceptions) the Commission has set the motion for 
hearing at Washington, D. C., before Division Two, on November 30, 
1948, at the Departmental Auditorium, at 10 a. m. United States Stan- 
dard Time. The hearing on the motion will be in connection with, and 
as a part of the hearing on the petition of October 1, 1948, as amended 
October 12, 1948, heretofore assigned for hearing on that date. The 
special rules of practice provided for the above entitled proceeding by 
the Commission’s order of October 4, 1948, will apply. 





Alabama Intrastate Fares 


Examiner Howard Hosmer has recommended that the I. C. C. find 
that the intrastate passenger fares required by the authority of the State 
of Alabama through the refusal to permit increases corresponding to 
those approved for interstate fares constitute unjust discrimination 
against interstate commerce and undue preference and prejudice as be- 
tween persons and localities in intrastate commerce and in interstate 
commerce. 





Alabama Intrastate Express Rates 


In Docket 30081, the I. C. C. has instituted an investigation of the 
legality of Alabama intrastate express rates and charges, and has as- 
signed the proceeding for hearing at the rooms of the Public Service 
Commission of the State of Alabama, Montgomery, Ala., on December 
6, 1948, at 9:30 a. m., before Examiner Chester E. Stiles. 
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Allegheny & S. S. Ry. Co. Status 


In Docket 29901—Status of Allegheny and South Side Railway 
Company, Division 3 of the I. C. C. has found the respondent not to be 
a common carrier by railroad subject to the Interstate Commerce Act, 
and has dismissed the investigation proceeding. 





Mississippi Intrastate Express Rates 


In Docket 30082, the I. C. C. has instituted an investigation of the 
legality of Mississippi intrastate express rates and charges and has 
assigned the proceeding for hearing at the Robert E. Lee Hotel, Jackson, 
Mississippi, on December 9, 1948, at 9:30 a. m., before Examiner Chester 
E. Stiles. 





Official Territory LCL Freight Rates 


In Docket 29770—Increased Less Carload Rates—Official Territory, 
the I. C. C. has entered an order denying the application of the railroads 
and certain water carriers for increases in rates on l.c.l. freight moving 
between that area and eastern Canada. 

In its report, the majority of the Commission called attention to 
the fact that it found in Docket No. 28300, decided on May 15, 1948, that 
less-than-carload traffic, as a whole, is being carried at a deficit in all 
territories, except possibly in the South, and that it had admonished the 
railroads to give careful consideration to the rates maintained by them 
on such traffic with a view to making readjustments which will insure 
such rates being placed on a compensatory level. The Commission said 
that there was no intimation that the class rates on less-than-carload 
traffic were to be given a blanket increase as proposed in Docket No. 
29770 and pointed out that such an increase ‘‘would result in unrea- 
sonable rates on such traffic.’’ 

Commissioners Miller, Mitchell and Barnard dissented. 





Pullman Reservations Hearings 


The I. C. C. has announced a series of hearings on the practices of 
the railroads with respect to the reservation and sale of Pullman tickets. 
The hearings will be presided over by Commissioner Mitchell and 
Examiner F. E. Mullen, and will begin in Chicago on November 18, 
1948. Further hearings are scheduled for New York on December 20; 
Miami on January 18, 1949; and Los Angeles, February 28, 1949. 





Tennessee Intrastate Rates 


In Docket 29800—Increases in Tennessee Freight Rates and Charges, 
the I. C. C. has entered an order, dated October 11, 1948, to the effect 
that maintenance of intrastate rates within Tennessee that do not include 
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increases corresponding to the increases maintained on interstate traffic 
as authorized in Ex Parte No. 162 cause unjust discrimination against 
interstate commerce, undue preference and advantage of persons and 
localities in intrastate commerce and undue prejudice and disadvantage 
of persons and localities in interstate commerce. 





O. D. T. 
Delegation of Authority 


Supplemental Administrative Order ODT 1-5E, issued by C. R. 
Megee, Director, Railway Transport Department, ODT, on October 8, 
1948, authorizes M. F. Pitcher, Transportation Officer, ODT Railway 
Transport Department, or, in her absence, L. F. Cook, Transportation 
Assistant, Railway Transport Department, to issue, in the name of the 
Director of the ODT, special permits. 





Permits 


General Permit ODT 18A, Revised-20A, Amendment 1, issued 
October 29, 1948, provides that General Permit ODT 18A, Revised 20A, 
shall remain in full force and effect until December 31, 1948. 


General Permit ODT 18A, Revised-24C, Amendment 2, issued 
October 20, 1948, provides that General Permit ODT 18A, Revised-24C, 
as amended, relating to shipments of apples, shall remain in full force 
and effect until December 31, 1948. 


General Permit ODT 18A, Revised-26B, relating to shipments of 
dressed poultry, was issued on October 5, 1948, effective October 7, 1948. 
It is provided that any person may offer for transportation and any rail 
carrier may accept for transportation at point of origin, forward from 
point of origin, or load and forward from point of origin, any carload 
freight consisting of dressed poultry, whether fresh, chilled or frozen, 
when such freight is loaded to a weight not less than 28,000 pounds in a 
refrigerator car containing 1900 cubic feet or more of freight loading 
space, or when such freight is loaded to a weight of not less than 24,000 
pounds in a refrigerator car containing less than 1900 cubic feet of 
freight loading space. 


General Permit ODT 18A, Revised-42, relating to shipments of 
Valencia oranges, was issued October 5, 1948, effective October 7, 1948, 
to expire November 15, 1948. It provides that any person may offer for 
transportation and any rail carrier may accept for transportation at 
point of ‘origin, forward from point of origin, or load and forward from 
point of origin, any carload freight consisting of Valencia oranges when 
such carload freight is loaded to a weight not less than the applicable 
tariff carload minimum weight. 


General Permit ODT 18A, Revised-43, issued October 20, 1948, 
effective that day, to expire February 28, 1949, provided for a reduction 
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in the loading requirements on carload shipments of tomatoes in boxes, 
standard lug, so as to authorize minimum quantities of not less than 600 
boxes. 


General Permit ODT 18A, Revised-44, issued October 20, 1948, 
effective October 22, 1948, to expire February 28, 1949, authorizes car. 
loads of onions of not less than 30,000 pounds. 


General Permit ODT 18A, Revised-45, issued October 26, 1948, 
effective October 27, 1948, to expire February 28, 1949, reduces the 
loading requirements on straight carload shipments of Irish potatoes 
and mixed carload shipments of Irish potatoes and onions, originating 
at points in California, Oregon, Washington, Idaho or Utah, and author. 
izes loadings of not less than 40,000 lbs. per car. 


Special Direction ODT 18A-1, Amendment 13, issued October 22, 
1948, effective November 1, 1948, provides that straight carload ship- 
ments of rice, in any type of container, shall be loaded to a weight not 
less than 60,000 pounds, and that straight or mixed carload shipments of 
pearled barley, dried beans, dried lentils and dried peas shall also be 
loaded to a weight not less than 60,000 pounds. 





Steel Rails Shortage 


ODT Director Johnson has sent a letter to Secretary of Commerce 
Sawyer, dated September 30, 1948, urging that prompt action be taken 
to increase the supply of steel rails for the railroads. Colonel Johnson 
said that the situation is such that there should be an early meeting 
with the Secretary of Commerce and the presidents of the steel companies 
who furnish steel rails, together with representatives of the ODT and 
the railroads, for a discussion of the present alarming conditions, in an 
effort to find an immediate remedy. 





STATISTICS 
Production—Railway Freight Traffic 


The following table is excerpted from a statement issued by the 
Bureau of Transport Economics and Statistics captioned ‘‘ Fluctuations 
in Railway Freight Traffic Compared with Production’’: 


Year 1 2 3 4 


1928 100.0 100.0 100.0 100.0 
1929 104.7 103.8 105.6 102.8 
1930 89.7 89.2 91.6 87.1 
1931 71.3 69.2 73.5 69.5 
1932 56.3 49.9 57.3 52.5 


1933 60.7 53.8 61.8 53.4 
1934 65.6 58.9 66.7 56.5 
1935 70.4 60.9 71.0 59.8 
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1936 86.5 73.8 86.5 71.0 
1937 93.0 78.2 92.1 72.7 


1938 79.1 59.6 76.7 61.6 
1939 90.9 69.7 88.9 69.9 
1940 100.6 78.1 98.6 76.1 
1941 117.5 94.7 117.5 95.7 
1942 125.8 109.4 126.4 128.3 


1943 127.2 114.2 126.7 147.1 
1944 131.0 114.6 129.6 151.8 
1945 127.5 109.5 123.9 143.9 
1946 127.1 104.9 122.5 126.5 


Column 1—Production of commodities 
Column 2—<Actual railway tonnage 
Column 3—Potential railway tonnage 
Column 4—Railway freight revenue 





Railroad Equipment 


The railroads and private car lines had 108,996 new freight cars on 
order as of October 1, 1948, as compared with 115,996 on October 1, 
1947. The Class I railroads had 1578 new locomotives on order on Oc- 
tober 1, 1948, compared with 841 on order on October 1, 1947. Of the 
1578 new locomotives on order on October 1, 1948, 101 were steam and 
1477 were Diesels. 





Railway Fuel 


The Bureau of Transport Economics and Statistics of the I. C. C., 
in its ‘Monthly Comment on Transportation Statistics,’ dated October 
11, 1948, shows comparisons of the quantities of the various kinds of fuel 
purchased by Class I steam railways during the first seven months of 
1948 and 1941, and the averages per unit paid for such fuel. 

For the first seven months of 1948 as compared with the first seven 
months of 1941, coal f.0.b. mines increased from $1.97 to $4.23 per ton, 
or 114.7%. Coal f.o.b. at other points increased from $4.17 to $7.06 
per ton, or 69.3%. 

Fuel oil increased from 88c to $2.35, or 167%. 

i Diesel fuel increased from 4.33¢ per gallon to 10.05c per gallon, or 
132.1%. 

Coal purchased f.o.b. mines increased 4.6%, while coal f.o.b. other 
points decreased 9.3%. 

Purchase of fuel oil (barrels) increased 23.4%, while Diesel fuel 
(gallons) increased 919.5%. 

The index of unit coal cost (1941—100) rose from 180 in July 1947 
to 212 in July of 1948, or 32 points, as compared with increases of 74 
points in the case of fuel oil and 62 points for Diesel fuel. 
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Railway Operating Income—August 


Net railway operating income of Class I railroads for August 1948, 
was $115,694.714, according to reports filed by the carriers with the 
Bureau of Railway Economics of the Association of American Railroads, 
The corresponding figure for August, 1947, was $81,145,524. 

The estimated net income of the railroads, after interest and rentals, 
was $86,000,000 for August, 1948, compared with $53,000,000 in the 
same month of 1947. 

Net railway operating income of the Class I carriers for the first 
eight months of 1948, before interest and rentals, totaled $631,699,241, 
compared with $511,538,518 in the same period of 1947. 

Net income, after interest and rentals, of the Class I railroads in the 
first eight months of 1948 is estimated at $421,000,000 compared with a 
net income of $298,000,000 in the corresponding period of 1947. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended October 23, 1948, 
totaled 927,532 cars. This was a decrease of 27,095 cars, or 2.8 per cent 
below the corresponding week in 1947, and a decrease of 14,725 cars, or 
1.6 per cent below the corresponding week in 1946. 

Loading of revenue freight for the week of October 23 increased 
13,700 cars, or 1.5 per cent above the preceding week this year. 

Coal loading amounted to 179,079 cars, a decrease of 11,599 cars 
below the corresponding week in 1947, but an increase of 1,089 cars 
above the preceding week this year. 





Steam Railway Accidents 


The I. C. C., in its preliminary summary of steam railway accidents, 
has announced that 17 passengers lost their lives and 755 were injured 
in train accidents in the first 8 months of 1948, compared with 33 killed 
and 1,028 injured in the same period last year. There were no fatalities 
in August, 1948 or 1947, but 79 were injured in that month this year com- 
pared with 253, one year ago. 

In train service accidents, 18 passengers lost their lives and 1,860 
were injured in the eight months’ period last year. There were 5 passen- 
gers killed and 264 injured in train service accidents in August this year, 
compared with 2 killed and 314 injured in August 1947. 

Five travelers not on trains were killed and 676 injured in the eight 
months’ period this year, compared with 6 killed and 625 injured in the 
same period one year ago. In August, this year, 77 were injured but 
none killed, compared with 89 injured and no fatalities in August of 
last year. 

Employees on duty killed in the eight months’ period this year 
totaled 384 and 20,855 were injured. In the same period last year, 496 
were killed and 24,217 injured. In August this year, 57 employees on 
duty were killed and 2,698 were injured, compared with 59 killed and 
3,218 injured in August, 1947. 
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Total highway grade-crossing casualties for all classes of persons, 
including both trespassers and non-trespassers, in the first eight months 
of this year follow: 968 killed and 2,491 injured. In the first eight 
months of 1947, persons killed totaled 1,150 and injured, 2,594. In 
August this year, 109 were killed and 242 injured, compared with 97 
killed and 247 injured in August last year. 





Unmatured Railway Funded Debt 


The I. C. C.’s Bureau of Transport Economics and Statistics, in its 
Monthly Comment on Transportation Statistics, made public last week, 
said that the par value of unmatured railway funded debt in the hands 
of the public (that portion not held by railway companies) declined from 
$11,880 million in 1930 to $8,299 million in 1947, a reduction of $3,581 
nillion or 30.1 per cent. Of this total reduction, it added, close to $2 
billion, or about 54 per cent, occurred in the period 1941-45. Further 
substantial reductions occurred in both 1946 and 1947, it added, but the 
total amount of capital stock outstanding in the hands of the public has 
changed only insignificantly since 1935. 

This large reduction in debt holdings was due in part to financial 
reorganizations of certain railways under the provisions of Section 77 
of the Bankruptcy Act, and also to debt retirement by many carriers, 
according to the Monthly Comment. 





MISCELLANEOUS 
Pennroad Sale of D. T. & I. R. R. 


The Pennroad Corporation announced on October 18, that it is ne- 
gotiating the sale of the Detroit, Toledo & Ironton Railroad to the Penn- 
sylvania Railroad for $25,881,104, subject to approval by the Interstate 
Commerce Commission. 





Railways in Receivership and Trusteeship 


Forty-four steam railways, excluding switching and terminal com- 
panies, were in the hands of receivers and trustees on June 30, 1948, the 
Interstate Commerce Commission announced on October 11. Of this 
number, sixteen were Class I and twenty-eight were of other classes. 
Of the sixteen Class I railroads, two were in charge of receivers and 
fourteen were in charge of trustees. Railroads in the hands of receivers 
and trustees on June 30 this year operate 15,100 miles of road. 

On December 31, 1947, fifty-two steam railways were in the hands 
of receivers and trustees, of which seventeen were Class I and thirty-five 
were of other classes. At that time, the number of miles of road operated 
by receivers and trustees amounted to 22,750, or 9.55 per cent of the 
total miles operated by all steam railways. 
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R. P. O. Train Service Annulments 


Deputy Second Assistant Postmaster General G. E. Miller has 
issued the following instructions to all General and District Superin. 
tendents of the Railway Mail Service, under date of October 13, 1948: 

‘*In those instances when R. P. O. train service is annulled for one 
or more days because of wrecks, washouts, or other reasons, and arrange. 
ments for the distribution of mail are necessary in order that it may 
be dispatched by other means of transportation, the following should 
apply. In such cases, a postal ear should not be used in the distribution 
of the mail, if practical to use an R.M.S. terminal, transfer office, post 
office, or other authorized facility. 

‘“When necessary to use a postal car in cases of this kind, the rail- 
road company should be contacted to ascertain rate of pay for such 
R.P.O. car, and if request is reasonable, the car may be accepted without 
prior approval from this office. However, if any General Superintendent 
is in doubt, approval of this office should be requested. Regardless, it is 
desired that every effort be made to make satisfactory arrangements for 
handling the mail without using a postal car in instances such as men- 
tioned in the foregoing.’’ 





Reemployment Rights of Veterans 


The Selective Service Act of 1948 does not rescind the reemploy- 
ment provisions of the Selective Training and Service Act of 1940, as 
amended, and related statutes, Robert K. Salyers, Director, Bureau of 
Veterans’ Reemployment Rights, emphasized in a statement made pub- 
lic on October 12. 

Mr. Salyers pointed out that the Selective Training and Service Act 
of 1940, as amended, the Army Reserve and Retired Personnel Service 
Law of 1940, as amended, and the Service Extension Act of 1941, as 
amended, remain in full force and effect and will continue to protect the 
reemployment rights of eligible veterans until specifically revoked by @ 
joint resolution of the Congress. 

Mr. Salyers emphasized that only persons who enter upon active 
duty in the armed forces subsequent to June 24, 1948 will come under 
the reemployment provisions of the new draft law. 





Transportation Census Abandoned 


Secretary of Commerce Sawyer announced on October 14, that the 
Censuses of Mineral Industries and Transportation covering the year 
1948 will not be taken. Public Law 671, 80th Congress, the announce- 
ment said, provided for such censuses to cover 1948 but the request for 
funds to carry out the projects was not approved by Congress. Under 
the provisions of the law, the next regularly scheduled Censuses of 
Mineral Industries and Transportation will be taken in 1954 to cover 
the year 1953. 
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Motor Transportation 
By Harry E. Boor, Editur 


Attorney, American Trucking Associations, Inc. 


1. C. C. Leasing Hearing Holds First Session In Washington 


The major topic of discussion among motor carriers for the past year 
was finally brought before the Interstate Commerce Commission on 
October 14th, when the hearing on vehicle leasing practices was com- 
menced. Entering appearances in this hearing before Examiner H. C. 
Lawton were over a hundred attorneys, representing thousands of motor 
carrier companies from all sections of the United States. 

The first witness appearing was W. Y. Blanning, Director of the 
I. C. C. Bureau of Motor Carriers, who introduced written statements 
as well as certain exhibits which he had circulated to the motor carrier 
industry a week previous to the hearing. His direct testimony was 
confined to statements of facts as established by the Bureau relative to 
leasing and interchange matters. He explained how the various exhibits 
were prepared and how the data was secured. Partial cross examination 
by some of the attorneys present kept Mr. Blanning on the stand for the 
rest of the day and he will be called back to face cross examination at a 
later date. 

On the second day of the hearing, ATA placed three witnesses on 
the stand, namely, John V. Lawrence, Managing Director, Edward V. 
Kiley of the Research Department, who presented statistics as to the 
financial situation of the motor carriers and as to the amount of vehicle 
leasing in the trucking industry, and D. L. Sutherland, Middle Atlantic 
Transportation Co., New Britain, Connecticut, Chairman of the A. T. A. 
Truck Leasing Committee. Mr. Lawrence sketched the background of 
A. T, A.’s interest and activity in approving the Leasing Committee’s 
recommendations. Mr. Sutherland outlined the procedure taken by his 
Committee and the final recommendations which were subsequently 
adopted by the ATA Board of Directors. Mr. Sutherland pointed out 
that he did not speak for the Household Goods Movers who would make 
a separate presentation. Also there was general support for the entire 
ATA position except for the Contract Carrier and Oil Field Haulers 
Conferences, in that they did not approve one-way trip leases. Mr. 
Sutherland’s cross examination has also been deferred until a later date. 

The only other ATA witness appearing at the first session was Milton 
Harris of Continental Transportation Lines, Pittsburgh, Pa., who testi- 
fied as to his own experience with leased equipment. Mr. Harris pointed 
out that his company has had better experience on accidents and loss 
and damage claims with owner-operated leased equipment than with 
company-owned equipment. 

Two representatives from the Oil Field Haulers, and two owner- 
operators also testified during the initial 3-day hearing. The Commis- 
sion has recessed the hearings to give interested persons a chance to peti- 
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tion for hearings in the field. After this matter has been settled, there 
will probably be scheduled another Washington hearing at the con. 
clusion of any sessions held in the field. 





Pennsylvania Carriers Test Safety of 62,000-Pound Vehicle 


In order to discount any claims that 62,000-pound loads on tractor 
semi-trailers in Pennsylvania are unsafe, tests were made with a tractor 
and tandem axle semi-trailer showing that 62,000-pound loads can stop 
as quickly as required by Pennsylvania law. Pennsylvania’s present 
limitation is 45,000 pounds on tractor semi-trailers. The statutory 
requirement in Pennsylvania is that vehicle stops must be made within 
30 feet at 20 miles per hour. Five tests were made and the average 
stopping distance was 27 feet and 9 inches. 

The tests in Pennsylvania were conducted under the direction of 
Emil Cohn of the Atlantic Refinery Company, Philadelphia, Pa., and 
were made under the observation of Philadelphia policemen, after special 
permission had been obtained to use this over weight equipment. In 
conducting the tests, a Wagner stopmeter, a wheel and gun arrange- 
ment, was rigged up to the footbrake of the tractor. The shortest stop 
was made in 26 feet, 3 inches, and the longest in 28 feet, 10 inches, both 
well within the legal requirements. In loading the vehicles, the front 
axle weighed in at 7,250 pounds and the rear tractor axle at 22,470 
pounds, and the tandem trailer axles at 32,915 pounds, or a total of 
62,635 pounds. 





Heavy Haulers Urged 12 Hour Work Day Be Permitted 


The Interstate Commerce Commission has received a petition from 
heavy haulers who claim that the present limitation on hours of service 
are unjust and unreasonable as applied to the heavy haulers’ operations. 
The petition asks the Commission to modify the safety regulations so as 
to permit their employees to work 12 hours a day and not to exceed 72 
hours a week, or not to exceed 120 hours in any period of 240 hours. 
The petitioners are common carriers of machinery, construction material, 
contractors’ equipment and related articles, operating from points in 
Pennsylvania, Ohio, Michigan, New York, West Virginia, Maryland, New 
Jersey and Delaware. The petition states that the physical conditions 
under which these carriers operate are in many respects different from 
the operating conditions controlling other motor carriers hauling pack- 
age freight. This branch of the industry operates heavy trucks which 
usually travel in charge of crews instead of one driver and there are 
times when it is difficult to find a suitable place for a crew to spend the 
night or a proper place to park the vehicle en route. Sleeper cabs are 
not satisfactory. The very heavy loads do not travel at speeds in excess 
of six miles an hour, and normal loads of machinery do not exceed ten 
miles per hour. It was further pointed out that in all states covering 
the petitioners’ operations, this service is limited to daylight hours on 
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week days on the highways. The petition pointed out that the ex- 
perienced employees are often forced to ‘‘lay off’’ from work because of 
excessive time, which often accrues while waiting or ‘‘deadheading.’’ 

The carriers have requested that this matter be set down for hearing 
and an order be made granting the relief requested. 





Simplified Tariff Compilation Manual Soon Ready For Commission 


The trucking industry committee on tariffs simplification will soon 
be ready to submit to the Interstate Commerce Commission for comment, 
a set of revisions to a proposed tariff compilation manual, designed to 
bring about uniformity in the construction of motor carriers’ tariffs. 
The manual will not only set forth the order in which subject matter 
should appear in tariffs, but will also contain illustrations interpretative 
of the I. C. C.’s tariff circular rules. Uniformity is desirable to meet the 
Commission’s requirements and to satisfy Commission criticism of the 
present method of publication. It was the consensus of those present at 
the last meeting of the Committee that publication of participating car- 
rier tariffs might follow either of two patterns: (1) List all participating 
carriers for which a bureau publishes tariffs in one alphabetical list and 
show in connection with each carrier all tariffs in which it participates ; 
also publish items in the participating carrier tariff showing each tariff 
published by the particular bureau, and in connection therewith, list by 
carrier numbers or abbreviations all carriers participating in each tariff 
issued by the bureau; or, (2) show all carriers for which a bureau pub- 
lishes tariffs in one alphabetical list together with all tariffs in which 
each carrier participates, and at the same time in connection with tariffs 
which contain only a small number of participants list the participants 
specifically in such tariffs and make reference thereto under the desig- 
nation of ‘‘shown as information only.’’ 





Trucking Industry Revises the Size and Weight Standards 


The trucking industry reviewed its size and weight standards of 1944 
and made several important revisions. The 96 inch overall body width 
has now been increased to 102 inches, the same as the previously recom- 
mended chassis weight. No changes were recommended in the 13% ft. 
height, 40 ft. single unit length, 50 ft. tractor semi-trailer length, or 65 ft. 
other combination length. On axle loads, the industry has not changed 
the 18,000 lb. recommendation for high pressure tires, but made no 
recommendation for balloon tires pending the outcome of current tests 
which are being made. The industry’s 1944 recommendation for balloon 
tires was 20,000 lbs. 

The greatest departure from previous recommendations was in con- 
nection with gross weights. The 1948 recommendations covers only gross 
weights on combination of axles spaced 18 feet or less with no overall 
“gross train weight.’’ The recommended minimum standards for combi- 
nations of axles spaced 18 feet or less apart ranges from 36,000 lbs. for 
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those spaced from 4 to 11 feet to 46,400 lbs. for 18 foot axle spacings. 
Recommendations are specific in that the load limitations are minimyn 
standards and any state adopting these standards as maximums should 
provide authority for granting permits for greater allowances on any 
highway system able to withstand higher limitations. 





Motor Carriers Question New York City’s Right to Levy Receipts Tax 


The right of the City of New York to tax the receipts of interstate 
motor carriers who come into the city for the purpose of picking up or 
delivering freight has been challenged by numerous interstate motor 
carriers and the Motor Carriers Association of New York. The case of 
M and M Transportation v. the City of New York is the first one on this 
subject to reach the courts. 

The City of New York has imposed a tax on the basis of an appor- 
tioned formula, on that part of the interstate transportation which the 
state claims occurs within New York. The city has asked the state 
Supreme Court to dismiss the motor carriers complaint on the ground 
that the carriers cannot seek relief in the courts but must, pay the tax 
and then seek refund from the City under an established administrative 
procedure. The carriers argue that the tax is purely and wholly on 
interstate commerce and consequently, banned by the commerce clause 
of the constitution ; also that the tax creates a threat of multiple burdens 
and if sustained, every state and city will impose similar taxes on inter- 
state commerce. 
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Water Transportation 


By Donaup Macueay, Editor 


Commercial Barge Lines Additional Authority 


By a report and order effective November 12 in Docket No. W-751 
Sub 5, the Commission has granted to Commercial Barge Lines, Inc. 
authority to add Mt. Vernon, Indiana as an alternative origin point to . 
Evansville, Indiana for transportation of motor vehicles to Mississippi 
River and Texas ports. The purpose of the additional authority is to 
relieve congestion encountered at Commercial’s Evansville terminal 
during periods of peak movement. 

The Barge Line also has filed with the Commission two applications 
for further revision of its present authority to transport motor vehicles. 
In Docket No. W-751, Sub 7, it asks that Mayersville, Miss. and points 
within five miles thereof be added as an additional destination. In 
Docket No. W-751, Sub 8, it asks for authority to transport motor 
vehicles from New Orleans to Mississippi River, Tennessee River, Ohio 
River and Illinois Waterway points, in order to enable it to handle im- 
ported foreign cars. 





Proposed Report in Warner & Tamble Case 


On further hearing in I. C. C. Docket No. W-64, Russell V. Warner 
and George H. Tamble Contract Carrier Application, Examiners H. M. 
Brown and L. E. Bartoo have recommended revision of the authority 
previously granted by the Commission (265 I. C. C. 147). The pro- 
posal of the Examiners would permit the applicants to ‘‘continue opera- 
tin as a contract carrier by non-self-propelled vessels with the use of 
separate towing vessels in the transportation of commodities generally, 
and by towing vessels in the performance of general towage between 
ports and points along the Mississippi River and its tributaries below 
and including St. Louis, Mo. (excluding the Ohio River above Paducah, 
Ky., and the Gulf Intracoastal Canal).’’ 

In its earlier report the Commission found the applicants entitled 
to contract carrier authority to transport forest products and to engage 
in general towage (subject to the limitation that they could not include 
the vessel of more than one shipper in any one tow) between points on 
the Mississippi River and its tributaries (not including the Ohio River 
or the Gulf Intracoastal Waterway) below and including Cairo, IIl.; 
and at Memphis, Tenn. to furnish for compensation non-self-propelled 
vessels to persons other than carriers subject to the act for use by such 
persons in the transportation of their own property. 





New Estimate of St. Lawrence Project Cost 


In connection with the Federal Power Commission hearing on the 
application of the New York State Power Authority for a license author- 
izing immediate construction of the hydro-electric power portion of the 


—183— 








184 I. C. C. PRACTITIONERS’ JOURNAL 





St. Lawrence Seaway project, the U. S. Army Corps of Engineers sub. 
mitted a revised estimate of the cost of the entire proposed navigation 
and power project in the International Rapids section of the St. Lawrence 
River. The new estimate, on the basis of price levels prevailing July 1, 
1948, is $600,371,000. 

In 1941 the cost of the project was estimated at $321,117,000, and 
in 1947 had been increased to $513,884,000. The estimated cost of the 
Separate power project, based on cost levels of July, 1948, is $463,374,000. 





Express Service From New York To Florida 


Pan-Atlantic Steamship Corporation, a subsidiary of Waterman 
Steamship Company, has announced inauguration of an express cargo 
service from New York to Miami and Tampa, Fa. by the addition of two 
fast Victory vessels to its coastwise fleet. Sailing time from New York 
to Miami is scheduled at 62 hours and between Miami and Tampa at 
33 hours. 

Pan-Atlantic also operates a fleet of five Liberty ships in its Atlantic 
and Gulf service. 





Baton Rouge Coal and Towing Company Temporary Authority 


The Commission has issued an order in Docket No. W-536, Sub 3, 
authorizing Baton Rouge Coal and Towing Company to operate as a 
common carrier by non-self-propelled vessels with the use of separate 
towing vessels in the transportation of lubricating oils and greases in 
packages from Beaumont, Texas to Baton Rouge, La., in lots of less 
than 300 tons. 

The Commission found that there was an urgent need for the service 
and that there was no other carrier service capable of meeting the need, 
and granted temporary authority to continue until March 25, 1949. 





Transfer of River Terminals Corporation Rights 


The Commission, in Finance Docket No. 16182, approved the transfer 
to Dixie Carriers, Inc. of the water carrier authority of River Terminals 
Corporation, and has issued to the latter, in Docket No. W-377, a certifi- 
cate authorizing it to operate by non-self-propelled vessels with the use 
of separate towing vessels in the transportation of commodities generally 
between ports and points along the Gulf Intracoastal Waterway from 
New Orleans, La. to Corpus Christi, Texas, inclusive, the Mississippi 
River from New Orleans to its confluence with the Red River, the Red 
River to its confluence with the Black River, the Black River to its con- 
fluence with the Ouachita River, and the Ouachita River to and including 
Camden, Ark.; and in the transportation of cotton, cotton linters, pick- 
ings and waste, in bales, from Caruthersville, Mo. and Memphis, Tenn., 
to New Orleans. 
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Injunction Against Rate Reduction 


The United States District Court for the Southern District of New 
York has issued a temporary injunction restraining Seatrain Lines, Inc. 
from reducing its New Orleans-Havana freight rates, pending hearing 
before the United States Maritime Commission on the proposed 50 per- 
cent reduction. The injunction was issued on the application of the 
West India Fruit and Steamship Company, which contends that the 
proposed reduction violates the Merchant Marine Act of 1920 and the 
Shipping Act of 1916. 





Passenger Transportation Exemption 


The Commission has issued an order in Docket No. W-989 exempting 
from part III of the Interstate Commerce Act transportation by United 
Fruit Company of passengers between Atlantic Coast Ports, Gulf of 
Mexico Coast Ports, and Atlantic Coast Ports on the one hand and Gulf 
Coast Ports on the other hand, on voyages made by way of ports in 
Guatemala, Honduras, Salvador, Costa Rica, Panama, Colombia, Jamaica 
and the Dominican Republic. 





Coastal Waterways Application Dismissed 


The Commission, by Commissioner Mahaffie, acting at the applicant’s 
request, has dismissed the application of Coastal Waterways, Inc., of 
Brunswick, Ga. (Docket No. W-972, Sub 1), for authority to transport 
commodities generally by self-propelled vessels and by tug and barge 
between Sanford and Jacksonville, Fla., Brunswick, Ga. and Balti- 
more, Md. 





Examiner Recommends Denial of Authority 


By a proposed report in Docket No. W-985, Sub 1, Examiner O. L. 
Mohundro has recommended that the Commission deny the application 
of Nelseco Navigation Company for a certificate authorizing seasonal 
operations of self-propelled vessels during the period of June to Septem- 
ber, inclusive, of each year in the transportation of passengers, their 
automobiles, and commodities generally between New London and Block 
Island, R. I. The Examiner found that it is ‘‘extremely doubtful’’ if the 
applicant’s proposed operation and a present operation on the route 
both could be conducted profitably. 





“*Exclusive Contract”’ Litigation 


_ The Far East Conference, defendant in the Anti-Trust proceeding 
instituted by the Department of Justice, in an attack upon the ‘‘exclusive 
contract’’ system (see JouRNAL, September, page 925), has filed an 
answer contending that the Government’s complaint does not state a 


186 I. C. C. PRACTITIONERS’ JOURNAL 





cause of action against the Conference and that there exists a ‘‘full, ade. 
quate and complete remedy at law before the United States Maritime 
Commission,’’ and asks that the complaint be dismissed. The Confer. 
ence stated that the Maritime Commission and its predecessors repeatedly 
have upheld the establishment of such contract rates, ‘‘as constituting 
a proper practice by Conferences acting pursuant to agreements ap. 
proved under section 15 of the Shipping Act, 1916, so long as said 
respective Conferences should permit full and equal participation 
therein by all common carriers in the respective trades who should give 
evidence of ability and intention in good faith to establish and/or main- 
tain a regular and dependable service in the respective trades.”’ 

The Conference further stated that its agreement and the operation 
of its members thereunder has resulted in ‘‘numerous advantages and 
benefits to the merchants, manufacturers and farmers of the United 
States,’’ including the following: 


‘‘(a) The substantial increase in sailing opportunities in the 
outbound Far East trade; (b) fixed and dependable dates of sail- 
ings at regular intervals; (c) stability of freight rates over long 
periods of time, with the result among others, that the American 
exporter has been able to quote prices and/or make contracts for 
future delivery in competition with foreign merchants, without fear 
of instability or of violent fluctuation in freight rates; (d) uniform 
freight rates have been made available to all merchants, manufac- 
turers, farmers, or other exporters, irrespective of size or economic 
power; (e) the elimination of weaker steamship lines has been 
prevented ; (f) freight rates from the U. 8S. Atlantic and Gulf ports 
to the markets in the Far East have been maintained in proper 
relationship to the freight rates from foreign countries to those 
markets; and (g) the types of ships engaged in the outbound Far 
East trade have been immeasurably improved as respects speed, 
carrying capacity, refrigerated space, tank facilities and other 
characteristics. ’’ 


In another proceeding involving the legality of such Conference 
contracts, Isbrandtsen Company, Inc. has obtained a Federal Court 
order temporarily restraining the United States Government, the North 
Atlantic Continental Freight Conference, the Continental North Atlantic 
Westbound Freight Conference, and a number of individual lines from 
putting into effect two Maritime Commission orders approving similar 
exclusive patronage contracts. The defendants are ordered to show cause 
before a statutory three-judge Federal Court why they should not be 
enjoined from implementing the orders. 





Recent Court Decisions 


By Warren H. Waener, Editor 


Tariff interpretation—overcharges. 


Harrison Engineering & Construction Corp. v. A. T. & 8. F. Ry. Co., 
78 F. Supp. 906. 


In an action to recover alleged overcharges exacted by defendant on 
shipment in intrastate commerce of sand, gravel, crushed stone, etc., the 
U. 8. District Court for the Western District of Missouri, on August 4, 
1948, announced the following principles of law: 


Though it is a violation of law for a carrier to charge higher 
rates than those provided in a published tariff applicable to a given 
shipment, whether a carrier has done so, is always a fact question, 
depending on the proof in each case. 

In actions by shippers against railroad to recover alleged freight 
rate overcharges exacted by railroad, shippers had burden of proving 
an overcharge, and, to sustain such burden on issue of weights, it 
was incumbent on shippers to prove the weight on which the rate 
was assessed by the railroad and, by some substantial, reliable evi- 
dence to establish the weight on which the rate should have been 
calculated, as contended by shippers. 

In actions against railroad to recover alleged freight rate over- 
charges, it was incumbent on shippers, before they were entitled to 
recover, to establish their damages with reasonable certainty, since 
compensatory damages cannot be determined by speculation and 
conjecture. 

In the construction of railroad tariffs, as in the construction of 
other written instruments, effect must be given, if possible, to every 
clause and sentence thereof. 

Specific provisions qualifying and supplying exceptions to gen- 
eral provisions of a railroad’s tariffs are to be retained and given 
effect when possible. 

Until a railroad’s tariffs are suspended or set aside, published 
rate and point from which such rate is to be calculated is the legal 
rate to be charged for such shipments. 

Zones within which certain freight rates are applicable to line 
haul shippers on railroad are a recognized method of rate making, 
and length of haul from different points within such a zone does 
not make a rate discriminatory or illegal. 

Switching charges made by connecting carriers on whose lines 
shipments of sand and gravel originated, preparatory to long hauls 
on defendant railroad, were properly imposed on shippers in accord- 
ance with tariff provisions applicable thereto. 

The taxing power of Congress is as comprehensive as that of 
the several states except so far as exports and the apportionment of 
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taxes are concerned, and the statute imposing transportation tax js 
not invalid with respect to intrastate freight shipments over inter. 
state railroad as beyond power of Congress merely because article 1, 
section 8, clause 3, of the federal constitution grants only power to 


regulate foreign and interstate commerce and commerce among 
Indian tribes. 





H 


achuse 


V 
porati 
M 


any 0) 


I 
Elliot 


Meetings of Regional Chapters 


District No. 1 Chapter 


Howard M. Waybright, President. 250 Stuart Street. Boston. Mass. 
achusetts. 


Baltimore Chapter 


W. F. King, Chairman, T. M., Baltimore Porcelain Steel Cor- 
poration, P. O. Box 928, Baltimore 3, ’ Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Erle J. Zoll, Jr., Chairman, Illinois Central Railroad, 135 East 11th 
Place, Chicago 5, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Cleveland 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 
Denver Chapter 


A. J. Tait, F.T.M., Chairman, Rio Grande Motor Way, Inc., 775 
Wazee Street, Denver 4, Colorado. 


District of Columbia Chapter 


Roland Rice, Chairman, Ass’t Gen’! Counsel, Association of Ameri- 
can Railroads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


N. B.: Members within each of the several districts may at their own expense with 
‘he approval of the vice-president of the district, organize and maintain district ana 
cal chapters which may send delegates to annual or other meetings of the Associa- 
‘ion. Such chapters must conform to the constitution and by-laws of the Association 
wovided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to mmbership in 
iny chapter. (Constitution—section 5, Article IV.) 

(Sample charter, ie., that of the District of Columbia Chapter. will be found or 
sages 120-122 of December. 1939, JourNat.) 
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Kansas City, Missouri, Chapter 
H. L. Ryan, President, T.M., Ash Grove Lime & Cement Company. 
1110 Fairfax Building, Kansas City, Missouri. 
Meets: Board of Directors Room, Kansas City Chamber of Com. 
merce. The meetings are to be held in the evening and are monthly. 


St. Louis, Missouri, Chapter 
George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building. 
St. Louis 3, Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Robert A. Cooke, Chairman, Manager, Traffic Department, American 
Newspaper Publishers Association, 370 Lexington Avenue, New York. 
ei Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except July and August. 


Ninth District Chapter 
F. V. Caesar, President, 1119 Flour Exchange, Minneapolis 15, 
Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month. Y. M. C. A. 
Minneapolis. Minn. 


Philadelphia Chapter 


R. 8. Mawson, Chairman, T. M., ACF-Brill Motors Company, 
Philadelphia 42, Pennsylvania. 


Pittsburgh Chapter 


Robert R. Wertz, Chairman, U. S. Steel Corporation of Delaware 
1401 Koppers Building, Pittsburgh 30, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month. Traffic Club o: 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Irving F. Lyons, Chairman, California Packing Corporation, 101 
California Street, San Francisco 19, California. 

Meets: Trocadero Restaurant Francais, 609 Montgomery Street, 
San Francisco—last Monday of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart. Chairman. 354 South Spring St.. Los Angeles. 
California. 
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CHAPTER NEWS 


Chicago 


Mr. William J. O’Brien, Jr., Commerce Attorney, Illinois Central 
Railroad, Chicago, spoke on ‘‘Interstate Commerce Commission Regu- 
lation of Leasing and Interchange of Motor Vehicles—A Discussion of 
Ex Parte MC 43”’ at the regular monthly luncheon meeting on Friday, 
November 5th. 





Denver 


On September 28th the Denver Chapter met and elected officers for 
the year 1948-49 as follows: 

Chairman: Mr. A. J. Tait, F. T. M., Rio Grande Motorway, Inc., 
775 Wazee Street, Denver 4, Colorado. 

Vice-Chairman: Mr. Vern J. Tannlund, General Agent, Chicago 
Great Western Railway, 213 Denham Building, Denver 2, Colorado. 


Ezecutive Committee 


Mr. W. W. Anderson, T. M., The Dorr Company, 824 Cooper Build- 
ing, Denver 2, Colorado. 

Mr. A. M. Hays, T. M., Hendrie & Bolthoff Mfg. & Supply Co., 
1635—17th Street, Denver 17, Colorado. 

Mr. A. L. Vogl, Patterson Building, Denver 2, Colorado. 

Mr. J. P. Norman, 3456 West 31st Avenue, Denver, Colorado. 





District of Columbia 


Officers who had held offices for the year 1947-48 were re-elected at 
the meeting of the D. C. Chapter on Tuesday, October 19, 1948. 

“‘Legal Implications of the Cement Case’’ was the topic chosen by 
Mr. William Simon, Counsel, Capehart Trade Policies Commission, for 
his talk before the October meeting. Mr. Simon’s speech is printed 
elsewhere in this issue of the JouRNAL. 





Cleveland 


A new Chapter of the I. C. C. Practitioners’ Association has recently 
been organized by our Cleveland members. The Constitution and By- 
Laws were adopted on September 27th, and the group met on Thursday 
evening, November 4th to elect a slate of officers. Up to the time of 
going to press, no word has been received of the names of the Chapter 
officers. 
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At a meeting of the group on November 4th, the following officer 
were elected : 

Chairman: G. H. Dilla, President, Motor Carriers Tariff Bureay, 
3030 Euclid Avenue, Cleveland, Ohio. 

Vice-Chairman: Kemper J. Dobbins, Assistant General Attorney, 
Nickel Plate Railroad, Terminal Tower, Cleveland, Ohio. 


Secretary-Treasurer: J. J. Kuhner, Perry Payne Building, Cleve. 
land, Ohio. 


Executive Committee 


Ira E. Arnold, Attorney, N. B. C. Building, Cleveland, Ohio. 

H. F. White, Secretary, Cleveland-Chicago Motor Express Con. 
pany, 2335 East 22 Street, Cleveland, Ohio. 
John A. Mudrak, N. Y. C. Railroad, Terminal Tower, Cleveland, 
Ohio. 


Adam J. Maywhort, Huron & 9th Building, Cleveland, Ohio. 


The next meeting of the newly created chapter is scheduled for 
December 7th. 


San Francisco 
Members of the San Francisco Chapter met on September 20th to 


elect the following officers for the ensuing year: 

Chairman: Mr. Irving F. Lyons, California Packing Corporation, 
101 California Street, San Francisco, California. 

Vice-Chairman: Mr. William Meinhold, 65 Market Street, San Fran- 
cisco, California. 

Secretary-Treasurer: William M. Larimore, 2320 Leavenworth 
Street, San Francisco, California. 
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List of New Members * 


Matthew L. Angus, (B) T. M., Vendors 
Consolidating Company, Inc., 645 West 
24th Street, New York 11, N. Y. 

Francis V. Baldo, (B) Traf. Supvr., 
American Greeting Publishers, Inc., 
1300 W. 78th Street, Cleveland 2, Ohio 


Leonard W. Baur, Jr., (B) Industrial 
Traffic Service, P. O. Box 31, Universi- 
ty Station, Seattle 5, Washington. 

Peter T. Beardsley, (A) American Truck- 
ing Associations, Inc., 1424 Sixteenth 
Street, N. W., Washington 6, D. C. 


Paul F. Blattner, (B) Chief Rate Clerk, 
Luckenbach Steamship Co., Inc., 120 
Wall Street, New York 5, N. Y. 

Percy T. Brewbaker, (B) G. T. M.. 
Southern States Cooperative, Inc., 
Southern States Bldg., 7th & Main Sts., 
Richmond 13, Virginia. 

Stanley H. Brewer, (B) Ass’t Professor 
of Transportation, University of Wash- 
ington, 101 Commerce Hall, Seattle 5, 
Washington. 

Frank B. Broseman, (B) Senior Rate 
Clerk, Wells Fargo Carloading Co., 
Inc, 46 Trinity Place, New York 6, 


N. Y. 

Charles Burridge, (B) Rate Clerk, The 
Kroger Co., 35 E. Seventh St., Cincin- 
nati 2, Ohio. 

Villiam L. Bush, (B) Traf. Clerk, Stand- 
ard Oil Company of Calif., 225 Bush 
Street, Rm. 818, San Francisco 4, Cali- 
fornia. 

Albert J. Carr, (B) T. M., L. Gillards 
Company, 79 South Water Market, 
Chicago 8, Illinois. 

Charles F. Chamblin, Jr., (B) T. M., 
Puritan Compressed Gas Corporation, 
2012 Grand Avenue, Kansas City 8, 
Missouri. 

Robert M. Cole, (A) A. T. M., West 
Point Mfg. Co., West Point, Georgia. 

Gerald W. Collins, (B) Associate Transp. 
Rate Expert, California Public Utili- 
ties Comm., State Bldg., Rm. 704, Los 
Angeles 12, California. 

Grafton J. Corbett, Jr., (A) 220 Devon- 
shire Street, Boston, Massachusetts. 

Samuel J. Corbin, (A) 28 Broad Street, 
Charleston 3, S. C. 

Frank Crnic, Jr., (B) T. M., Lightning 
Local Express Company, 2420 Penn 
Avenue, Pittsburgh 22, Pennsylvania. 


~~ 


Cletis A. Davis, (B) The American 
Waterways Operators, Inc., 1319 F 
ae W., Suite 312, Washington 

Walter F. Dement, (B) T. M., Dixie 
Highway Express, Inc., 1600 “B” Street, 
Meridian, Mississippi. 

William E. Denton, (B) Chief Clerk, 
Traffic Department, Socony Vacuum 
ee, Inc., 26 Broadway, New York 

Joseph B. Depman, (B) Sup’vr. of Traf., 
The Barrett Division, Allied Chemical 
& Dye Corp., Margaret & Bermuda 
Sts., Philadelphia 37, Pennsylvania. 

Agnes M. Dietrich, (B) T. M., Hubbard 
& Company, 5401 West Roosevelt 


Road, Chicago 50, Illinois. 

Salvatore M. Di Giacomo, (B) A. T. M., 
General Bronze Corporation, Stewart 
Avenue, Garden City, Long Island, 


N. Y. 

Wayne James Ditsch, (B) A. T. M., Tex- 
O-Kan Flour Mills Co., 1240 Board of 
Trade Building, Kansas City 6, Mis- 
souri. 

William E. Dougherty, (B) 723 Pittock 
Block, Portland 5, Oregon. 

Roger H. Druehl, (B) Secretary-Treas., 
Market Street Van & Storage, Inc., 
1875 Mission Street, San Francisco 3, 
California. 

Howard A. Dunn, (B) Ass’t Gen’l Claim 
Agt., International Forwarding Co., 431 
South Dearborn Street, Chicago 5, 
Illinois. 

Raymond John Dussold, (B) Clerk, 
Traffic Department, Wagner Electric 
Corp., 6400 Plymputh Avenue, St. 
Louis 14, Missouri. 

Glenn M. Elliott, (A) 1804 Sterick Build- 
ing, Memphis, Tennessee. 

Charles A. Ellis, (B) T. M., Spencer 
Chemical Co., 610 Dwight Building, 
Kansas City 6, Missouri. 

Lawrence E. Fogarty, (B) Passenger 
Rate Clerk, New York Central Rail- 
road, La Salle Street Station, Rm. 634, 
Chicago 5, Illinois. 

Robert H. Foltz, (B) G. T. M., Con- 
solidated Cigar Corporation, 444 Madi- 
son Avenue, New York 22, N. Y. 

Earl K. Franklyn, Jr., (B) Middlewest 
Motor Freight Tariff Bureau, 116 East 
9th St., Kansas City 6, Missouri. 


* Elected to membership October, 1948. 
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Henry B. Freefield, (B) Economic An- 
alyst, N. J. Board of Public Utility 
Commissioners, 1060 Broad St., Rm. 
601, Newark 2, N. J. 

Charles Garfinkel, (A) !60 Broadway, 
New York 7, N. Y. 


H. Brayton Gifford, (B) T. M., R. T. 
Vanderbilt Co., Inc., 230 Park Avenue, 
New York 17, N. Y. 


Alex B. Gordon, (B) A. G. T. M., Socony 
Vacuum Oil Co., Inc., 26 Broadway, 
New York 4, N. Y. 

Jack E. Hale, (B) Section Head—Rates, 
Standard Oil Company of California, 
mA Bush Street, San Francisco 20, Cali- 
ornia. 


George Harris, (B) Rate & Overcharge 
Claim Clerk, International Forwarding 
Co., 431 South Dearborn Street, Chi- 
cago 5, Illinois. 


James T. Hartnett, (B) Traveling Frt. 
Agt., Canadian Pacific Railway, 1304 
Kirby Building, Dallas 1, Texas. 


William Hays, (A). 402 McEldowney 
Building, Winchester, Kentucky. 
Robert Heine, (B) A. T. M., Ink Divi- 
sion, J. M. Huber Corporation, 620— 
62nd Street, Brooklyn 20, N. Y. 
Edward J. Hickey, Jr., (A) 620 Tower 
Building, Washington 5, D. C. 
Anthony Hock, (B) Chief Clerk, Traffic 
Department, M. W. Kell Co., 225 
Broadway, New York 7, N. Y. 


Duke W. Holmes, (B) T. M., Standard 
Paper Mfg. Co., P. O. Box 1554, Rich- 
mond 12, Virginia. 

Herman Gordon Howard, (A) Majestic 
Building, Denver 2, Colorado. 

Clarence E. Huntley, (B) Secretary- 
Treasurer, American Short Line Rail- 
road Association, 1120-35 Tower Build- 
ing, Washington 5, D. C. 

Theodore K. Jackson, Jr., (A) Arm- 
brecht, Inge, Twitty & Jackson, Suite 
403, Merchants Nat'l Bank Bldg., P. O 
Box 1109, Mobile 6, Alabama. 

John W. Jacobsen, (B) A. G. T. M.. 
Socony Vacuum Oil Company, Inc., 26 
Broadway, New York 4, N. Y. 

Anthony A. Jara, (B) Chicago Quarter- 
master Depot, 1819 West Pershing 
Road, Chicago 9, Illinois. 

Theodore E. Jasin, (B) T. M., Revenna 
Arsenal, Apco, Ohio. 

David R. Jenkins, (B) Traf. & Export 
Mgr., The U. S. Stoneware Co., P. O. 

Box 350, Akron, Ohio. 
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F. Carleton Johnson, (B) Ass’t Mgr, 
Calif. Growers & Shippers Protective 
League, 814 Mission Street, Rm. 512 
San Francisco 3, California. 

Searcy L. Johnson, (A) Johnson, Rem. 
bert and Marshall, 1608 Mercantil 
Bank Bldg., Dallas 1, Texas. 


William M. Johnson, (B) Traf. Statis. 
tician, Gulf Oil Corporation, 522 Gul 
Building, Pittsburgh 30, Pennsylvania 

Wayne J. Kangas, (B) Commercial Agt, 
Erie Railroad Company, 10505) 
Church Street, New York, N. Y., 


Paul B. Kemmerer, (B) Transportation 
Service Bureau, 224 North Ninth 
Street, Allentown, Pennsylvania. 


Anthony L. Klein, (B) G. T. M,, Re 
public Oil Refining Co., Benedum Trees 
Building, 10th Floor, Pittsburgh 22, 
Pennsylvania. 


William Knoble, (B) Terminal Mgr. 
. C. Motor Lines, Inc., 1505 N. 5th 
Street, Philadelphia 22, Pennsylvania. 


Keith K. Korell, (B) Division Freight 
Office, Pennsylvania Railroad, Gwynne 
Building, Rm. 610, Cincinnati 2, Ohio. 

Ben F. Koszalka, (B) Chief Rate Clerk, 
Philip Morris & Co., Ltd., 119 Fifth 
Avenue, New York 3, N. Y. 

Laurence A. Kraff, (B) Traf. Repr., The 
Hinde & Dauch Paper Company, 34 
es vo Street, Baltimore 13, Mary- 
and. 

Edward T. Lear, (B) 1127 Downing, Den- 
ver 3, Colorado. 

William C. Leggate, (B) Rate Clerk, 
Sherwin Williams Co., 101 Prospect 
Ave., Cleveland 1, Ohio. 

Wendell C. Lindsey, (B) T. M., Morrow, 
Inc., 1811 Pennsylvania Street, Evans- 
ville, Indiana. : 

C. R. Looney, Jr., (B) Rate Clerk, Pitts 
burgh Plate Glass Co., Columbia 
Chemical Division, Fifth Ave. at Belle- 
field, Pittsburgh 13, Pennsylvania. 

Roswell B. Luitjens, (B) Traffic Depart- 
ment, Russell-Miller Milling Company, 
900 Midland Bank Building, Minne- 
apolis 1, Minnesota. 

Herbert Mallamo, (A) 101 West Jeffer 
son Street, Phoenix, Arizona. z. 

Arthur Anthony Masciere, (B) Chieti 
Rate Clerk, Thompson Products, Inc. 
2196 Clarkwood Road, Cleveland 3, 
Ohio. é 

George J. Mason, (B) Union Carbide & 
Carbon Corporation, 30 E. 42nd Street, 

Rm. 226, New York 17, N. Y. 
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Rollan E. Miller, (B) A. T. M., Ilg 
Flectric Ventilating Co., 2850 N. Craw- 
ford Ave., Chicago 41, illinois. 

Edwin F. Mundy, (B) ‘Traf. Ass’t., Na- 
tional Biscuit Company, 449 W. |4th 
Street, New York 14, N. Y. 

Henry J. Nieberding, (B) T. M., Balti- 
more-New York Express, Inc., Central 
Ave. & Bank St., Baltimore 3, Mary- 


land. 

Edmund A. Nightingale, (B) School of 
Business Administration, University of 
Minnesota, Minneapolis 14, Minnesota. 

George C. O’Brien, (A) 18 Tremont 
Street, Boston 8, Massachusetts. 

John Thomas O’Leary, (B) Rate Analyst, 
The Ohio Boxboard Company, Ritt- 
man, Ohio 

William B. Olney, (B) T. M., Specialty 
Papers Company, P. O. Box 103i 
Dayton |, Ohio. 

Arthur D. Ott, (B) A. T. M., The Amer- 
ican Fork and Hoe Company, 2018 B. 
F. Keith Bldg., Cleveland 15, Ohio. 

E. Albert Ovens, (B) Director, Research 
and Training, Academy of Advanced 
ae. 299 Broadway, New York 7 

Morris C. Pearson, (B) T. M., Miss- 
issippi Valley Barge Line Co., 1017 
Olive Street, St. Louis 1, Missouri. 

William R. Peterson, (B) Transportation 
Specialist, Socony Vacuum Oil Com- 
ey. Inc., 26 Broadway, New York 4, 


Robert P. Post, (B) T. M., Cargill, In- 
corporated, 1040 Board of Trade Build- 
ing, Kansas City 6, Missouri. 

i Harold Reno, (B) City Frt. Agt.. 

C.B. & Q RR. Co., 901-17th street, 
Denver 2, Colorado. 

Arthur E. Rink, (B) A. T. M., Rexall 
Drug Company, 3901 N. Kingshighway, 
St. Louis 15, Missouri. 

William A. Risz, (B) G. T. M., Superior 
Sleep Rite Corp., 2319 S. Halsted 
Street, Chicago, Illinois. 

Joseph R. Ritter, (B) Rate Clerk, Pan 
Atlantic steamship Corp., 1722 P. S. F. 
S. Bldg., Philadelphia , Pennsylvanta. 

E. D. Salinas, (A) 512 Sames Moore 
Building, Laredo, Texas. 


Robert C. Smith, (B) Ass’t to T. M., 
Stewart Hartshorn Ks 250 Fifth Ave., 
New York 1, N. 

Charles J. Strom, (B) A. M., R. M. 
Hollingshead Corp., 840 ae Street, 
Camden, New Jersey. 

Samuel Talvick, (B) Rate Clerk, Gulf 
Oil Corporation, 536 Gulf Building, 
Pittsburgh 19, Pennsylvania. 


Edward A. Trapp, (B) Commerce Agt., 
Missouri Pacific Lines, 1810 Missouri 
Pacific Bldg., St. Louis 3, Missouri. 

James C. Uhler, (B) Calif. Fruit Growers 
Exchange, Sunkist Building, 707 West 
5th St., Los Angeles 14, California. 


John N. Van Kirk, (B) Eastern Gas & 
Fuel Associates, Coal Division, 236 
Koppers Building, Pittsburgh 19, Penn- 
sylvania. 

Blair P. Wakefield, (B) Div. Rate Clerk, 
Gulf Oil Corporation, 527 Gulf Build- 
ing, Pittsburgh 19, Pennsylvania. 

Sydney Walsh, (B) Traf. Analyst, West- 
ern Electric Company, Inc., 3841-18th 
Ave., Apt. 21, Brooklyn 18, N. Y. 

Wilbur M. Warren, (B) United States 
Post Office Dept., New Post Office 
Bldg., Rm. 6454, Washington 25, D. C 

Johannes A. Watness, (A) P. O. Box 78, 
Parkland, Washington. 

Manuel Werby, (B) Mgr., Werby & 
Company, 6042 Charlotte Street, Kan- 
sas City 4, Missouri. 

Lewis O. Westcott, (B) Consumers Co- 
operative Association, Mutual Build- 
ing, Kansas City 6, Missouri. 

Jacob A. Wigeland, (B) Traf. Analyst, 
The American Oil Company, 122 East 
42nd St., New York 17, N. Y. 

Donald R. Wigton, (A) 1221 Badgerow 
Building, Sioux City 9, Iowa. 

Richard W. Wigton, (B) Ass’t Com’r, 
Sioux City Traffic Bureau, 1221 Badge- 
row Building, Sioux City 9, lowa. 

W. H. Wiley, (B) City Frt. Agt., Mis- 
souri-Kansas-Texas Railroad Co., 350 
Board of Trade Building, Kansas City 
6, Missouri. 

Frank J. Zika, (B) Commerce Agt., 
Southern Pacific Co., 65 Market Street, 


. 


San Francisco 5, California. 
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R. L. Ellis, T. M., (B) The Traffic Ser- 
vice Co., 514-18th Street, Denver 2, 
Colorado. 


John N. G. Siddons, T. M., (B) Bridge- 
ways, Inc., 3415 South La Salle Street, 
Chicago 5, Illinois. 


